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ART. I.—LIFE OF CHIEF JUSTICE MARSHALL. 


[The following Sketch of the Life of Chief Justice Marshall, was pronounced at 
the request of the Suffolk Bar, on the 15th day of October, 1835, by the Hon. 
Joseph Story L. L. D., and is now republished with his approbation.] 


Tue funeral obsequies have been performed; the long pro- 
cession has passed by; and the earth has closed over the mor- 
tal remains of Chief Justice Marshall. Time has assuaged 
the first agonies of grief of the immediate relatives, who were 
called to mourn over so afflictive a loss; and others, who, 
looking to the claims of private friendship or to the public 
interests, were astounded at a blow which, though not unex- 
pected, came at last with a startling force, have had leisure to 
recover from their perturbation, and may now contemplate 
the event with a calm though profound melancholy. 

It is under these circumstances, that we are now assembled 
together to devote a brief space of time to the consideration 
of his life, character, and services; and then to return again 
to the affairs of the world, edified, as I may hope, by what he 
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was, and warmed and elevated by a nearer approach to ex- 
cellencies which, if we may not reach, we may yet gaze on 
with devout respect and reverence. I am not insensible of 
the difficulties of the task of worthily discharging the duties 
of the present occasion. I am but too conscious, how much 
more successfully it would have been accomplished in other 
hands; and how little is my own ability to do justice, even to 
my own feelings, in attempting a sketch of sucha man. I 
have not, however, felt at liberty to decline the part which 
has been assigned to me in the commemorations of this day, 
lest I should be thought wanting in readiness to do homage 
to one, who was the highest boast and ornament of the pro- 
tession. There is this consolation, nevertheless, in undertak- 
ing the task, that it requires no laboured vindication of mo- 
tives or actions. Hig life speaks its own best eulogy._ It had 
such a simplicity, purity, consistency, and harmony, that the 
narrative of the events, in their natural order, invests it with 
an attraction, which art need not seek to heighten, and friend- 
ship may well be content to leave with its original colouring. 

Of the great men who have appeared in the world, many 
have been distinguished by the splendour of their birth or 
station; many by the boldness or variety of their achieve- 
ments; and many by peculiarities of genius or conduct which, 
trom the extraordinary contrasts presented by them, have 
awakened the curiosity, or gratified the love of novelty, of 
the giddy multitude. I know not how it has happened, but 
so I fear the fact will be found to be, that high moral qualities 
ace rarely the passport to extensive popular favour or renown. 
Nay; a calm and steady virtue, which acts temperately and 
wisely, and never plunges into indiscretion or extravagance, 
is but too often confounded with dullness or frigidity of tem- 
perament. At seems as if it were deemed the prerogative, if 
not the attribute of genius, to indulge itself in eccentricities, 
and to pass from one extreme to another, leaving behind it 
the dark impressions of its vices or its follies. The deeper 
movements of the soul, in the inmost workings of its thoughts, 
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are supposed to display themselves, like voleanoes in the 
natural world, by occasional explosions, which awe, but at 
the same time excite, the crowd of eager spectators. They 
are struck with admiration of what they de not comprehend; 
and mistake their own emotions for the presence of superior 
power. They are bewildered by the shifting exhibition, 
alternately of brilliant deeds and debasing passions, of intel- 
lectual efforts of transcendent energy and paradoxes of over- 
wrought ingenuity; and being unable to fathom the motives 
or sources of anomalies, they confound extravagance with 
enterprise, and the dreams of wild ambition with lofty and 
well considered designs. 

_And yet, if there is any thing taught us, either by the pre- 
cepts of Christianity or the history of our race, it is, that true’ 
greatness is inseparable from sound morals; that the highest 
wisdom is but another name for the highest talents; that the 
genius, which burns with a pure and regulated flame, throws 
far and wide its beneficent light, to guide and cheer us; while 
occasional corruseations serve only to perplex and betray us, 
or (to borrow the language of poetry) serve but to make the 
surrounding darkness more visible. .The calm and patient 
researches of Newton and Locke have conferred far more 
lasting benefits on mankind, than all the achievements of all 
the mere heroes and conquerors of ancient or modern times. 
One patriot like Epaminondas, Scipio, or Washington, out- 
weighs a host of Alexanders, Casars, and Napoleons. The 
fame of Justinian, as a fortunate possessor of the imperial 
purple, would have long since faded into an almost evanescent 
point in history, if his memorable Codes of Jurisprudence had 
not secured him an enviable immortality, by the instruction 
which they have imparted to the legislation of all succeeding 
times. He, who has been enabled by the force of his talents, 
and the example of his virtues, to identify his own character 
with the solid interests and happiness of his country; he, who 
has lived long enough to stamp the impressions of his own 
mind upon the age, and has left on record lessons of wisdom 
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for the study and improvement of all posterity; he, I say, has 
attained all that a truly good man aims at, and all that a truly 
great man should aspire to. He has erected a monument to 
his memory in the hearts of men. _ Their gratitude will per- 
petually, though it may be silently, breathe forth his praises; 
and the voluntary homage paid to his name will speak a lan- 
guage, more intelligible and more universal than any epitaph 
inscribed on Parian marble, or any image wrought out by the 
cunning hands of sculpture. 

Reflections like these naturally crowd upon the mind upon 
the death of every great man; but especially of every one 
who may be justly deemed a benefactor and ornament of his 
race. In the present case, there is little occasion to point out 
the manner or the measure of their application. 


Joun MarsHaty was born on the 24th day of September, 
1755, (a little more than eighty years ago,) in the county of 
Fauquier, in the State of Virginia. His father was Thomas 
Marshall, a native of the same state, and at the time of his 
birth a planter of narrow fortune and retired habits. Of this 
gentleman, who afterwards served with great distinction dur- 
ing the revolutionary war, having been appointed to the com- 
mand of one of the continental regiments of infantry, it is 
proper to say a few words in this place. He was a man of 
uncommon capacity and vigour of intellect; and though his 
original education was very imperfect, he overcame this dis- 
advantage by the diligence and perseverance with which he 
cultivated his natural endowments; so that he soon acquired, 
and maintained throughout the course of his life, among asso- 
ciates of no mean character, the reputation of masculine sense, 
and extraordinary judgment and ability. No better proof, 
indeed, need be adduced to justify this opinion, than the fact, 
that he possessed the unbounded confidence, respect, and ad- 
miration of all his children, at that mature period of their lives 
when they were fully able to appreciate his worth, and to 
compare and measure him with other men of known emi- 
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nence. I have myself often heard the chief justice speak of 
him in terms of the deepest affection and reverence. I do not 
here refer to his public remarks, but to his private and fami- 
liar conversations with me, when there was no other listener. 
Indeed, he never named his father on these occasions, without 
dwelling on his character with a fond and winning enthusi- 
asm. It was a theme, on which he broke out with a sponta- 
neous eloquence; and, in the spirit of the most persuasive 
confidence, he would delight to expatiate upon his virtues 
and talents.—“ My father,’’ (would he say with kindled feel- 
ings and emphasis,) “ my father was a far abler man than 
any of his sons. To him I owe the solid foundation of all my 
own success in life.’’ Such praise from such lips is inexpres- 
sibly precious. I know not whether it be most honourable 
to the parent or to the child. It warms, while it elevates our 
admiration of both. What, indeed, can be more affecting 
than such a tribute of filial gratitude to the memory of a 
parent, long after death has set its seal upon his character, 
and at such a distance of time, as leaves no temptation to 
pious sorrow to exaggerate what he was, or to excite the 
imagination to paint what he might have been. 

Colonel Marshall had fifteen children, several of whom are 
still living. Some of them, besides the one of whom I am 
mainly to speak, have attained high distinction as scholars 
and statesmen; and one, whom I do not feel privileged to 
name, enjoys the reputation of a thorough acquaintance with 
that most difficult of all studies, the philosophy of history. 

John was the eldest son, and of course was the eafliest to 
engage the solicitude of his father. The means of obtaining 
any suitable education at the family residence, were at that 
period scanty and inadequate. Fauquier was then a frontier 
county of the state; and whoever will carry back his thoughts 
to the dangers and difficulties of such a local position, far in 
advance of the ordinary reach of compact population, will 
readily comprehend the embarrassments and sacrifices with 
which it was attended. Colonel Marshall was thus compelled 
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exclusively to superintend the education of all his children; 
and perceiving the rapid development of the talents of his 
eldest son, he gave him a decided taste for the study of Eng- 
lish literature, and especially for poetry and history. At the 
age of twelve, the latter had transcribed the whole of Pope’s 
Essay on Man, and some of his moral essays; and had com- 
mitted to memory many of the most interesting passages of 
that distinguished poet. 

The love of poetry, thus awakened in his warm and vigor- 
ous mind, soon exerted a commanding influence over it. He 
became enamoured of the classical writers of the old English 
school, of Milton, and Shakspeare, and Dryden and Pope; 
and was instructed by their solid sense and beautiful imagery. 
In the enthusiasm of youth, he often indulged himself in 
poetical compositions, and freely gave up his leisure hours to 
those delicious dreamings with the muses which (say what 
we may) constitute with many the purest source of pleasure 
in the gayer scenes of life, and the sweetest consolation in the 
hours of adversity. It has, indeed, been said by sir James 
Mackintosh, that all men of genius delight to take refuge in 
poetry from the vulgarity and irritation of business. Without 
yielding to so general and sweeping a conclusion, it may be 
truly said, that it is not uncongenial with the highest attri- 
butes of genius, and is often found an accompaniment of its 
nicer sympathies. 

One of the best recommendations, indeed, of the early cul- 
tivation of a taste for poetry, and the kindred branches of 
literature, is, that it does not expire with youth. It affords 
to maturer years a refreshing relaxation from the severe cares 
of business, and to old age a quiet and welcome employment, 
always within reach, and always bringing with it, if not the 
charm of novelty, at least the soothing reminiscences of other 
days. The votary of the muses may not always tread upon 
enchanted ground; but the gentle influences of fiction and 
song will steal over his thoughts, and breathe as it were into 
his soul the fragrance of a second spring of life. 
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Throughout the whole of his life, and down to its very 
close, Mr. Marshall continued to cultivate a taste for general 
literature, and especially for those departments of it which 
had been the favourite studies of his youth. He was familiar 
with all its light, as well as its more recondite productions. 
He read with intense interest, as his leisure would allow, all 
the higher literature of modern times; and, especially, the 
works of the great masters of the art were his constant delight. 
While the common publications of the day fell from his hands 
with a cold indifference, he kindled with enthusiasm at the 
names of the great novelists and poets of the age, and dis- 
cussed their relative powers and merits, with a nice and dis- 
criminating skill, as if he were but yesterday fresh from the 
perusal of them. 

To many persorfs it may seem strange, that such a love of 
letters, and especially of works of imagination, should ever 
be found combined with the severe logic and closeness of 
thought, which belonged to his character, and gave such a 
grave cast to all his juridical labours. But the truth is, that 
the union is far less uncommon in the highest class of minds, 
than slight observers are apt to suppose. There is not only 
no incompatibility in pursuits of such opposite tendencies; 
but men of genius, more than any other persons, from their 
lively sensibility to excellence, are prone to have their curi- 
osity awakened by any exhibition of it, in whatever depart- 
ment of knowledge or art it may be displayed. They feel the 
presence of superior power; they are touched by the sublime 
reaches of kindred spirits; they gaze on the wonders of that 
workmanship, whose exquisite proportions they understand, 
and whose difficulties of execution they appreciate. They , 
see the glory of that eminence, which is so proudly won and 
so bravely maintained. But they can also measure, what 
few other persons can, what vast resources and uncounted 
labours have been exhausted in the attainment. Thus, their 
sympathies are excited by every triumph of the human intel- 
lect; and the very contrast of their own favourite studies and 
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pursuits with those of others, opens upon them new sources of 
pleasure, in surveying the variety as well as the magnificence 
of human genius. But to return to my narrative. 

There being no grammar school in the neighbourhood, 
young Marshall, at the age of fourteen, was sent for his edu- 
cation about a hundred miles from his home, and was placed 
under the tuition of Mr. Campbell, a clergyman of great 
respectability. He remained with him a year, and then 
returned home, and was placed under the care of a Scotch 
gentleman, who was just then inducted as pastor of the 
parish, and resided in his father’s family. He pursued his 
classical studies under the care of this reverend pastor, as long 
as he resided in the family, which was about a year; and he 
had at that time commenced the reading of Livy and Horace. 
After this period, he was left to his own uhassisted diligence ; 
and his subsequent mastery of the classics was accomplished 
without any other aids than his grammar and dictionary. 
He never had the benefit of any instruction in any college, 
‘or other public institution; and his attainments in learning, 
such as they were, were nourished by the solitary vigils of 
his own genius. In English literature, he continued to receive 
the fostering care and assistance of his father, who directed 
his studies, and contributed in an eminent degree to cherish 
his love of knowledge; to give a solid cast to his acquire- 
ments; and to store his mind with the most valuable mate- 
rials. It is to this circumstance that we are mainly to 
attribute that decided attachment to the writers of the golden 
age of English literature, which at all times he avowed, and 
vindicated with a glowing confidence in its importance, and 
its superior excellence. His father too, at this period, was 
not only a watchful parent, but a most useful and affectionate 
friend; and he became the constant as he was also almost the 
only intelligent companion of his son, The time which was 
not thus passed in the society of his father, he employed in 
hardy athletic exercises in the open air. He engaged in field 
sports; he wandered in the deep woods; he indulged his soli- 
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tary meditations amidst the wilder scenery of nature; he 
delighted to brush away the earliest dews of the morning, 
and to watch the varied magnificence of sunset, until its last 
beams ceased to play on the dark tops of the noiseless forest. 
It was to these early habits in a mountainous region, that he 
probably owed that robust and vigorous constitution, which 
carried him almost to the close of his life with the freshness 
and firmness of manhood. 

It was about the time when young Marshall entered on 
the eighteenth year of his age, that the controversy between 
Great Britain and her American Colonies, which ended in the 
establishment of the independence of the latter, began: to 
assume a portentous aspect. It could not fail to engage the 
attention of all the colonists, whether they were young or old, 
in the retirement of private life, or in the exercise of public 
political functions. It was a stirring theme of conversation, 
involving interests of such vast magnitude, and consequences 
of such enduring influence, that every patriot felt himself 
called upon by a sense of duty to rouse himself for the ap- 
proaching exigency. Young Marshall could not be indiffer- 
ent to it. He entered into the controversy with all the zeal 
and enthusiasm of a youth, full of the love of his country, 
and deeply sensible of its rights and its wrongs. Partaking 
of the spirit and energy of his father, he immediately devoted 
his time, with a prophetic foresight, to the acquisition of the 
rudiments of military manceuvres in an independent company 
of volunteers, composed of gentlemen of the same county, to 
the training of a company of the militia of the neighbourhood, 
and to the diligent reading of the political essays of the day. 
For these animating pursuits he was quite content to relin- 
quish all his literary studies; and the pages of Blackstone’s 
Commentaries, to which he had already begun to direct his 
ambition, were forgotten amidst the din of arms, and the 
preparations for open hostilities. 

In the summer of 1775 he was appointed the first lieutenant 
of a company of minute men, who were enrolled for active 
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service, and assembled in battalion at the beginning of the 
ensuing September. In a few days they were ordered to 
march into the lower country, for the purpose of defending it 
against a small predatory force of Regulars commanded by 
lord Dunmore, and also of assisting in the relief of Norfolk, 
with some other provincial troops. Hearing of their approach, 
lord Dunmore took an advantageous position on the north 
side of Elizabeth, near the great bridge, and at a small dis- 
tance from Norfolk. A battle soon afterwards took place 
between the opposing bodies, in which the British were 
repulsed with great gallantry. On this occasion lieutenant 
Marshall took an active part, and had a full share of the 
honours of the day. The provincials, immediately after the 
retreat of the British, made their way to Norfolk; and lieu- 
tenant Marshall was present when that city was set on fire 
by a detachment from the British ships, then lying in the 
river. 

In July, 1776, he received the appointment of first lieu- 
tenant in the eleventh regiment on the continental establish- 
ment; and in the succeeding winter he marched with his 
regiment to the middle states, then the scene of an harassing 
warfare; and in May, 1777, he was promoted to the rank of 
captain. From this period he remained constantly in service 
until the close of the year 1779. He was present at the 
skirmish with the British light infantry at Iron Hill; and he 
fought in the memorable battles of Brandywine, Germantown, 
and Monmouth. During this period of his military life, he 
was often employed to act as deputy judge advocate, a 
situation which brought him to a large acquaintance with 
the officers of the army, by whom he was greatly beloved, 
and among whom he deservedly acquired an extensive influ- 
ence. I myself have often heard him spoken of by some of 
these veterans in terms of the warmest praise. In an espe- 
cial manner the revolutionary officers of the Virginia line, 
(now “few and faint, but fearless still’) appeared almost to 
idolize him as an old friend and companion in arms, enjoying 
their unqualified confidence. 
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It was during his performance of the duties of judge advo- 
cate, that he for the first time (I believe) became personally 
acquainted with general Washington, and (I am sure) with 
colonel (afterwards general) Hamilton; for both of whom, it 
needs scarcely to be said, he always entertained the deepest 
respect, and whose unreserved friendship, at a subsequent 
period of his life, he familiarly enjoyed. His opinion of 
Washington is sufficiently manifested in his biography of 
that great man. Of Hamilton he always spoke in the most 
unreserved manner, as a soldier and statesman of consummate 
ability; and in point of comprehensiveness of mind, purity of 
patriotism, and soundness of principles, as among the first, 
that had ever graced the councils of any nation. His services 
to the American republic he deemed to have been of inesti- 
mable value, and such as had eminently conduced to its 
stability, its prosperity, and its true glory. 

There being in the winter of 1779, a great surplus of officers 
belonging to the Virginia line, beyond the immediate exigen- 
cies of the service, the supernumeraries, among whom was 
captain Marshall, were directed to return home, in order to 
take charge of such men as the state legislature might raise 
for their command. It was in this interval of military inac- 
tivity, that he availed himself of the opportunity of attending 
at William and Mary’s College, the course of law lectures of 
Mr. (afterwards chancellor) Wythe, and the lectures upon 
natural philosophy of the then president of the college, Mr. 
(afterwards bishop) Madison. He left that institution in the 
summer vacation of 1780; and soon afterwards received the 
usual license to practice law. In October of the same year 
he returned to the army, and continued in active service until 
after the termination of Arnold’s invasion of Virginia. Find- 
ing that the same redundancy of officers in the Virginia line 
still continued, he then resigned his commission, and addicted 
himself to the study of his future profession. The courts of 
law were suspended in Virginia until after the capture of 
lord Cornwallis and his army at the memorable siege at 
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Yorktown. As soon as they were re-opened, Mr. Marshall 
commenced the practice of the law, and soon rose into high 
distinction at the bar. 

In the spring of 1782 he was elected a member of the state 
legislature, and in the autumn of the same year, a member of 
the state executive council. In January, 1783, he married 
Miss Ambler, the daughter of the then treasurer of the state, 
to whom he had become attached before he quitted the army. 
With this lady he lived in a state of the most devoted conju- 
gal affection for nearly fifty years; and her death, not quite 
three years ago, cast a gloom over his thoughts, from which 
I do not think he ever fully recovered. About the time of 
his marriage, he took up his permanent residence in the city 
of Richmond. In the spring of 1784, he resigned his seat at 
the council board, in order to devote himself more exclusively 
to the duties of the bar. He was immediately afterwards 
elected a member of the legislature by the county of Fau- 
quier, a tribute of respect from the spot of his nativity the 
more marked, because he had already ceased to have any 
thing but a nominal residence there. In 1787, he was elected 
a member of the legislature by the county of Henrico; and he 
soon embarked in all the perplexing political questions which 
then agitated the state. 

It is to this period,—between the close of the war of the 
revolution, and the adoption of the present constitution of the 
United States,—that we are to refer the gradual development, 
and final establishment of those political opinions and prinei- 
ples, which constituted the basis of all the public actions of 
his subsequent life. He had entered the army with all the 
enthusiasm of a young man, ardent in the cause of liberty, 
devoted to his country, glowing with confidence in the wis- 
dom and virtue of the people, and unsuspicious, that they 
could ever be seduced or betrayed into any conduct, not 
warranted by the purest public principles. He knew the 
disinterestedness of his own heart; and he could not believe, 
nay he could not even imagine, that it was possible that a 
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republic founded for the common good, should not, at all 
times and under all circumstances, be exclusively adminis- 
tered for this single purpose. The very suggestion of any 
doubt upon the subject led him to distrust, not his own judg- 
ment, but the intelligence or integrity of those who ventured 
to breathe that doubt, even in the softest whispers. He had 
never heard of the profound remark of a great statesman, 
that a young man who was not an enthusiast in matters of 
government, must possess low and grovelling principles of 
action; but that an old man who was an enthusiast, must 
have lived to little purpose.. He could have learned nothing 
worth remembering; or remembered only what was fit to be 
forgotten. Like the shepherd in Virgil, in the simplicity of 
his heart he thought, that all things were at Rome as they 
were at Mantua;—Sic parvis componere magna solebat. 
Amidst the din of arms, he found no leisure to study the 
science of government. He deemed it useless to consider 
how liberty was to be enjoyed and protected, until it was 
won. The contest for national existence was then instant 
and pressing. The only lights which were on the paths of 
the patriot to guide or instruct him, were those which glanced 
from the point of his sword. The midnight hours were to be 
passed not in the soft serenities of meditation, but in mounting 
guard on the outposts—in stealthy patroles along the lines of 
the enemy—or in repelling the deadly attack in the midst of 
the flashes and the roar of well directed musketry and cannon. 

“When I recollect’’ (said he, in a letter written long after- 
wards to a friend,) “the wild and enthusiastic notions with 
which my political opinions of that day were tinctured, I am 
disposed to ascribe my devotion to the union, and to a gov- 
ernment competent to its preservation, at least as much to 
casual circumstances as to judgment. I had grown up ata 
time when the love of the union, and the resistance to the 
claims of Great Britain, were the inseparable inmates of the 
same bosom; when patriotism and a strong fellow feeling 
with our suffering fellow citizens of Boston were identical; 
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when the maxim, ‘United we stand; divided we fall,’ was 
the maxim of every orthodox American. And I had imbibed 
these sentiments so thoroughly, that they constituted a part of ’ 
my being. I carried them with me into the army, where I 
found myself associated with brave men from different states, 
who were risking life and every thing valuable in a common 
cause, believed by all to be most precious; and where I was 
confirmed in the habit of considering America as my country, 
and congress as my government.” 

y But the times were now arrived in which the dreams of 
his early manhood were to be rigidly compared with the 
sober realities about him. The revolution, with its strong 





excitements, and its agitations of alternate hopes and fears, 

/oad passed away. The national independence had been 
achieved; and the feverish and restless activity of the past, 
had given place to a state of languor and exhaustion, which 
made the advent ef peace itself a period of renewed anxieties 
and heavier cares. What had been gained by the sword was 
now to be secured by civil wisdom—by the establishment of 
wholesome laws, sound institutions, and well regulated gov- 
ernment. And deeply and painfully did every lover of his 
country then feel the truth of the remark of Milton.—« Peace 
hath her victories, no less renowned than war.’’ 

Whoever is well read in our domestic history, cannot have 
forgotten the dangers and difficulties of those days. The close 
of the war of the revolution found the whole country impov- 
erished and exhausted by the necessary expenditures of the 

y contest. Some of the states had made enormous sacrifices to 
provide their own just contributions for the public service; 
and most of them had been compelled to resort to the ruinous 
expedient of a paper currency, to supply their own immediate 
wants. The national finances were at the lowest ebb of 
depression. ‘The continental congress had issued more than 
three hundred millions of paper money, purporting on its face 
to contain a solemn pledge of the faith of the union for its 
due redemption, which pledge had been as notoriously vio- 
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lated. And indeed this paper money had sunk to the value of 
one dollar only for one hundred; and at last had ceased in 
fact to circulate at all as currency. The national debt was 
not only not discharged, but was without any means of being 
discharged, even as to the interest due upon it. The army 
had been disbanded with long arrearages of pay outstanding; 
and the discontents of those noble bands which had saved the 
country, were listened to only to be disregarded. The very 
magnitude of the public evils almost discouraged every effort 
to redress them. The usual consequences of such a state of 
things had been fully realized. Private as well as public 
credit was destroyed. Agriculture and commerce were crip- 
pled; manufactures could not in any strict sense be said to 
have an existence. They were ina state of profound leth- 
argy. The littke money which yet remained in specie in the 
country, was subject to a perpetual drain, to purchase the 
ordinary supplies from foreign countries. The whole indus- 
try of the country was atastand. Our artisans were starving 
in the streets, without the means or the habits of regular 
employment; and the disbanded officers of the army found 
themselves not only without resources, but without occupa- 
tion. Under such circumstances, the popular murmurs were 
not only loud but deep; and the general distress became so 
appalling, that it threatened a shipwreck of all our free insti- 
tutions. In short, we seemed to have escaped from the 
dominion of the parent country, only to sink into a more 
galling domestic bondage. Our very safety was felt to be 
mainly dependent upon the jealousy or forbearance of foreign 
governments, 

What aggravated all these evils, was the utter hopelessness 
of any effectual remedy under the existing form of the na- 
tional government; if, indeed, that might be said to deserve 
the name which was but the shadow of a government. The 
union of the states, at the commencement of the revolutionary 
contest, was forced upon us by circumstances; and from its 
nature and objects seemed limited to that precise exigency. 
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The confederation, which was subsequently framed, was con- 
ceived in a spirit of extreme jealousy of national sovereignty, 
and withal was so feeble and loose in its texture, that reflect- 
ing minds foresaw that it could scarcely survive the revolu- 
tionary contest. Yet feeble and loose as was its texture, it 
encountered the most obstinate opposition at every step of its 
progress; and it was not finally adopted until the war was 
about to close in 1781. The powers of congress under the 
confederation were for the most part merely recommendatory, 
and to be carried into effect only through the instrumentality 
of the states. It conferred no power to raise’revenue, or levy 
taxes, or enforce obedience to laws, or regulate commerce, or 
even to command means to pay our public ministers at foreign 
courts. Congress could make contracts, but could not provide 
means to discharge them. They could pledge the public 


faith, but they could not redeem it. They could make public 


treaties, but every state in the union might disregard them 
with impunity. They could enter into alliances, but they 
could not command men or money to give them vigour. 
They could declare war, but they could not raise troops, and 
their only resort was to requisitions on the states. In short, 
all the powers given by the confederation, which did not exe- 
cute themselves without any external aid, were at the mere 
mercy of the states, and might be trampled upon at pleasure. 
Even that miserable fragment of sovereignty, the power to 
levy a tax of five per cent. on imports, in order to pay the 
public debt, and until it was paid, was solemnly rejected by 
the states, though asked by congress in terms of humble en- 
treaty and the most affecting appeals to public justice. 

The result was obvious. Without the power to lay taxes, 
congress were palsied in all their operations. Without the 
power to regulate commerce, we were left to the capricious 
legislation of every state. Nay, more; our trade was regu- 
lated, taxed, monopolized, and crippled at the pleasure of the 
maritime powers of Europe. Every state managed its own 
concerns in its own way, and systems of retaliation for real or 
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imaginary grievances were perpetually devised and enforced 
against neighbouring states. So that instead of being a band 
of brothers, united in common cause and. guided by a com- 
mon interest, the states were every where secret or open ene- 
mies of each other; and we were on the verge of a border 
warfare of interminable irritation and of as interminable 
mischiefs. 

Such was the state of things in the times of which I have 
been speaking; and strong as the colouring may seem to those 
whose birth is of a later date, it falls far short of a full picture 
of the actual extent of the evils which the details of the facts 
would justify. 

It was under these circumstances that the state legislatures 
were constantly called upon, by public clamour and private 
sufferings, to interpose summary remedies to ward off the 
hardships of the times. The people, loaded with debts, and 
goaded on almost to madness by the thickening calamities, 
demanded measures of relief of the most extravagant nature. 
The relations of debtor and creditor, always delicate, became 
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every day more embarrassed and more embarrassing. Laws 
suspending the collection of debts, insolvent laws, instalment 
laws, tender laws, and other expedients of a like nature, 
which every reflecting man knew would only aggravate the 
evils, were familiarly adopted or openly and boldly vindi- 
cated. Popular leaders, as well as men of desperate fortunes, 
availed themselves (as is usual on such occasions) of this 
agitating state of things to inflame the public mind, and to 
bring into public odium those wiser statesmen who laboured 
to support the public faith, and to preserve the inviolability 
of private contracts. 

The whole country soon became divided into two great 
parties, one of which endeavoured to put an end to the public 
evils by the establishment of an efficient national government; 
the other adhered to the state sovereignties, and was deter- 
mined at all hazards to resist the increase of the national 
power. Virginia bore her full share in these political contro- 
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versies. They were constantly debated in the halls of her 
legislature, and whatever might be the fate of any particular 
debate, the contest was perpetually renewed; for every vic- 
tory was but a temporary and questionable triumph, and 
every defeat left still enough of hope to excite the vanquished 
to new exertions. At this distance of time it is scarcely pos- 
sible to conceive the zeal and even the animosity with which 
the opposing opinions were maintained. The question 
whether the union ought to be continued or dissolved, by a 
total separation of the states, was freely discussed; and either 
side of it was maintained, not only without reproach, but 
with an uncompromising fearlessness of consequences. Those 
who clung to the supremacy of the states, looked without dis- 
may upon a dissolution of the union, and felt no compunc- 
tions in surrendering it. Those, on the other hand, who 
deemed the union the ark of our political safety, without 
which independence was but a name, shrunk with horror 
from the thought of its dissolution, and maintained the strug- 
gle with a desperate valour, as the death grapple for consti- 
tutional liberty. 

It was in such times and under such circumstances that 
Mr. Marshall, while yet under thirty years of age, was called 
upon to take an active part in the legislative deliberations as 
well as in the popular meetings in his native state. “My 
immediate entrance,’’ said he, in the letter already alluded to, 
“into the state legislature, opened to my view the causes 
which had been chiefly instrumental in augmenting those 
sufferings [meaning of the army], and the general tendency 
of state politics convinced me that no safe and permanent 
remedy could be found but in a more efficient and better orga- 
nized general government.’’ Mr. Madison was at that time, 
and had for some years before been a member of the state 
legislature, and stood forth on all occasions an inflexible and 
enlightened advocate for the union, and general Washington 
was the acknowledged head and supporter of the same prin- 
ciples. Mr. Marshall at once arrayed himself on the side of 
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these great leaders; and while Mr. Madison remained in the 
legislature, he gave him a bold and steady support in all the 
prominent debates. The friendship, which was thus formed 
between them, was never extinguished. The recollection of 
their co-operation at that period served, when other measures 
had widely separated them from each other, still to keep up a 
lively sense of each other’s merits. Nothing, indeed, could 
be more touching to an ingenuous mind than to hear from 
their lips, in their latter years, expressions of mutual respect 
and confidence, or to witness their earnest testimony to the 
talents, the virtues, and the services of each other. 

It was by this course of action in state legislation, at this 
appalling period, that Mr. Marshall was disciplined to the 
thorough mastery of the true principles of free government. 
It was here that he learned and practised those profound doc- 
trines of rational, limited, constitutional liberty, from which he 
never shrunk, and to which he resolutely adhered to the end 
of his life. It was here that he became enamoured, not of a 
wild and visionary republic, found only in the imaginations 
of mere enthusiasts as to human perfection, or tricked out in 
false colours by the selfish to flatter the prejudices or cheat 
the vanity of the people, but of that well balanced republic, 
adapted to human wants and human infirmities, in which 
power is to be held in check by countervailing power, and 
life, liberty, and property are to be secured by a real and sub- 
stantial independence, as well as division of the legislative, 
executive, and judicial departments. It was here that he 
learned to love the union with a supreme, unconquerable 
love—a love which was never cooled by neglect or alienated 
by disappointment—a love which survived the trials of ad- 
versity, and the still more dangerous trials of prosperity—a 
love which clung more closely to its object, as it seemed less 
dear or less valuable in the eyes of others—a love which fal- 
tered not, fainted not, wearied not, on this side the grave. 
Yes, his thoughts ever dwelt on the union as the first and 
best of all our earthly hopes. The last expressions which 
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lingered on his dying lips breathed forth a prayer for his 
country. 

“Such in that moment, as in all the past, 

‘O, save my Country, Heaven,’ was then his last.” 

While these exciting discussions were absorbing the whole 
attention of the state legislatures, the confederation was ob- 
viously approaching its final dissolution. It had passed the 
crisis of its fate, and its dcom was fixed. As a scheme of 
government it had utterly failed; and the moment was now 
anxiously expected, when, from mere debility, it would cease 
to have even a nominal existence, as it had long ceased to 
have any substantial authority. The friends of the union 
determined to make one more and final effort. A convention 
was called, which framed the constitution of the United States; 
and it was presented to the people for their ratification or 
rejection. This measure at once gave rise to new and more 
violent political controversies; and the whole current of popu- 
lar opinion was impetuously hurried into new channels. Par- 
ties, for and against the adoption of the constitution, were 
immediately organized in every state; and the lines of political 
division were for the most part the same which marked the 
former parties. Virginia, as a leading state, became the scene 
of the most active exertions; and, as many of her gifted and 
eloquent men were arrayed against the constitution, so its 
friends rallied for the approaching struggle with a proportion- 
ate zeal and ability. 

Mr. Marshall was chosen a member of the convention of 
Virginia, which was called to deliberate upon the ratification 
of the constitution, under circumstances peculiarly gratifying. 
—A majority of the voters of the county, in which he resided, 
were opposed to the adoption of it; and he was assured, that 
if he would pledge himself to vote against it, all opposition to 
his election should be withdrawn; otherwise he would be 
strenuously resisted.—He did not hesitate for a moment to 
avow his determination to vote for the constitution. To use 
his own language—*“ The questions which were perpetually 





—~4--— 














LIFE OF CHIEF JUSTICE MARSHALL. 263 


recurring in the state legislatures, and which brought annually 
into doubt principles which I thought most sacred—which 
proved that every thing was afloat, and that we had no safe 
anchorage ground—gave a high value in my estimation to 
that article in the constitution which imposes restrictions on 
the states.—I was consequently a determined advocate for its 
adoption, and became a candidate for the convention.’’—The 
opposition to him rallied with great force; but such was his 
personal popularity, and the sense of his integrity, or (as in 
his modesty he chose to express it) “parties had not yet be- 
come so bitter, as to extinguish the private affections,’’ that 
he was chosen by a triumphant majority. 

Few assemblies have ever been convened under circum- 
stances of a more solemn and imposing responsibility. It was 
understood, that the vote of Virginia would have a principal 
and perhaps decisive influence upon several other states, and 
for some weeks the question of the adoption of the constitu- 
tion hung suspended upon the deliberations of that body. On 
one side were enlisted the powerful influence of Grayson, the 
strong and searching sense of George Mason, and the pas- 
sionate and captivating eloquence of Patrick Henry. On the 
other side were the persuasive talents of George Nicholas, the 
animated flow of governor Randolph, the grave and senten- 
tious sagacity of Pendleton, the masculine logic of Marshall, 
and the consummate skill and various knowledge of Madison. 
Day after day, during the period of twenty-five days, the 
debate was continued with unabated ardour and obstinate 
perseverance. And it was not until it was known that the 
constitution had already been adopted by nine states, (which 
settled its fate,) that Virginia by the small majority of ten 
votes, reluctantly gave her own voice in its favour. 

During the whole of this most arduous and interesting con- 
test, the leading debates were principally conducted on oppo- 
site sides by Henry and Madison. Mr. Marshall contented 
himself with a constant support of his leader. But on three 
great occasions, the debate on the power of taxation, that on 
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the power over the militia, and that on the powers of the ju- 
diciary, he gave free scope to his genius, and argued in their 
favour with commanding ability. The printed sketches of all 
these debates are confessedly loose and imperfect, and do little 
justice to the eloquence or ability of the respective speakers. 
Yet with all their imperfections, the most careless observer 
cannot fail to perceive, in what is attributed to Mr. Marshall 
on these occasions, the closeness of logic, the clearness of 
statement, and the comprehensiveness of prineiples, which 
characterized his labours in the maturer periods of his life. I 
regret, that the brief space of time allowed for the present 
notices, does not justify me in the citation of some passages 
to illustrate these remarks. 

It is difficult, perhaps it is impossible for us of the present 
generation, to conceive the magnitude of the dangers which 
then gathered over our country. Notwithstanding all the 
sufferings of the people, the acknowledged imbecility, nay the 
absolute nothingness of the confederation, and the desperate 
state of our public affairs, there were men of high character, 
and patriots too, who clung to the confederation with an 
almost insane attachment. They had been so long accustomed 
to have all their affections concentrated upon the state govern- 
ments, as their protection against foreign oppression, that a 
national government seemed to them but another name for 
an overwhelming despotism. We have lived to see all their 
fears and prophecies of evil scattered to the winds. We have 
witnessed the solid growth and prosperity of the whole coun- 
try, under the auspices of the national government, to an ex- 
tent never even imagined by its warmest friends. We have 
seen our agriculture pour forth its various products, created 
by a generous, I had almost said a profuse industry. The 
miserable exports, scarcely amounting in the times of which 
I have been speaking, in the aggregate, to the sum of one or 
two hundred thousand dollars, now almost reach to forty 
millions a year in a single staple. We have seen our com- 
merce, which scarcely crept along our noiseless docks, and 
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stood motionless and withering while the breezes of the ocean 
moaned through the crevices of our ruined wharves and 
deserted warehouses, spread its white canvass in every clime; 
and, laden with its rich returns, spring buoyant on the waves 
of the home ports; and cloud the very shores with forests of 
masts, over which the stars and the stripes are gallantly 
streaming. We have seen our manufactures, awakening 
from a deathlike lethargy, crowd every street of our towns 
and cities with their busy workmen, and their busier ma- 
chinery; and startling the silence of our wide streams, and 
deep dells, and sequestered valleys. We have seen our wild 
waterfalls, subdued by the power of man, become the mere 
instruments of his will, and, under the guidance of mechani- 
cal genius, now driving with unerring certainty the flying 
shuttle, now weaving the mysterious threads of the most deli- 
cate fabrics, and now pressing the reluctant metals into form, 
as if they were but playthings in the hands of giants. We 
have seen our rivers bear upon their bright waters the swell- 
ing sails of our coasters, and the sleepless wheels of our steam- 
boats in endless progress. Nay, the very tides of the ocean, 
in their regular ebb and flow in our ports, seem now but 
heralds to announce the arrival and departure of our un- 
counted navigation. We have seen all these things; and we 
can scarcely believe, that there were days and nights, nay, 
months and years, in which our wisest patriots and statesmen 
sat down in anxious meditations to devise the measures which 
should save the country from impending ruin. The task was, 
indeed, most arduous; in which success was far more desired 
than expected. Obstinate prejudices were to be overcome; 
and popular influences were to be resisted. They could 
scarcely hope for their just rewards, except from a distant pos- 
terity. But they were governed by a supreme love of their 
country, and the consciousness of the inestimable value of the 
objects, if achieved. Events, indeed, have far outstripped 
their most sanguine imaginings. By the blessing of Provi- 
dence we have risen, under the auspices of the federal consti- 
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tution, from a feeble republic to a wide spreading empire. 
Many of these patriots and statesmen went down to their 
graves without the consolation of having witnessed the glo- 
rious results of their labours. We owe them a debt of grati- 
tude, which can never be repaid. They laid the broad foun- 
dations of our government upon public justice, public virtue, 
and public liberty. They reared the superstructure with con- 
summate skill, and of the most solid materials. It is for us to 
say, whether it shall remain through all ages an enduring 
monument of political wisdom; or, toppling from its height, 
shall bury under its ruins the glory of the past and the hopes 
of the future. It can be preserved only by untiring watchful- 
ness. It may be destroyed by popular violence, or the mad- 
ness of party, or the deeper sappings of corruption. It may, 
like the fragments of other great empires, (may Heaven avert 
the evil!) it may 
“ Leave a name, at which the world grew pale, 
To point a moral, or adorn a tale.” 

But these are topics which, though not inappropriate upon 
the present occasion, are of themselves of too absorbing an 
interest to be discussed, as mere incidents in the life of any 
individual. They may be glanced at, in order to do justice 
to eminent patriotism; but they essentially belong to that phi- 
losophy, which reads in the history of the past lessons of ad- 
monition and instruction for the ascertainment of the future. 
Tacitus in other days arrived at the melancholy conclusion, 
Reipublice Forma laudari facilius, quam evenire; vel si 
evenil, haud diuturna esse potest. 

As soon as the adoption of the constitution had been 
secured, Mr. Marshall immediately determined to relinquish 
public life, and to confine his labours to his profession. To 
this resolution, which was urged upon him by the claims of 
a growing family and a narrow fortune, he was not enabled 
to adhere with the steadfastness which he wished. The hos- 


’ Tacitus, Annal. B, 4, n. 15. 
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tility, already evinced against the establishment of the national 
government, was soon transferred in Virginia to an opposition 
to all its leading measures. Under such circumstances, it was 
natural for the friends of the constitution to seek to give it a 
strong support in the state legislature. Mr. .Marshall was 
accordingly compelled to yield to their wishes, and served as 
a member from 1788 to 1792. From the time of the orga- 
nization of the government under president Washington, 
almost every important measure of his administration was 
discussed in the Virginia legislature with great freedom and 
no small degree of warmth and acrimony. On these occa- 
sions it fell to the lot of Mr. Marshall to defend these mea- 
sures, and to maintain the rights, duties, and powers of the 
national government against every attack, and he performed 
the service with great zeal, independence, and ability. In 
1792, he again retired from the state legislature, and returned 
to his professional labours with increased activity, and soon 
found himself engaged in all the leading causes in the state 
and national tribunals. The excellent Reports of this period, 
by my lamented friend Mr. Justice Washington, exhibit 
ample proofs of his success in argument. 

But although Mr. Marshall was thus for some years with- 
drawn from public life, yet he was still compelled to take an 
active part in political discussions. The French revolution, 
which at its early dawn had been hailed with universal en- 
thusiasm throughout America, had now burst out into extra- 
vagancies and butcheries which disgraced the cause of liberty, 
and gave an unbounded license to ferocious mobs and dema- 
gogues, The monarchs of Europe, alarmed for their own 
safety, were soon leagued in a mighty confederacy to crush a 
revolution dangerous to the claims of legitimacy and the sta- 
bility of thrones. It was easy to foresee that if their enter- 
prises against France were successful, we ourselves should 
soon have but a questionable security for our own indepen- 


' See also Mr, Call’s Reports. 
VOL. I. 34 
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dence. It would be natural after their European triumphs 
were complete, that they should cast their eyes across the 
Atlantic, and trace back the origin of the evil to the living 
example of constitutional liberty in this western hemisphere. 
Under such circtimstanées, notwithstanding all the excesses 
of the French revolution, the mass of the American people 
continued to take the liveliest interest in it, and to cherish the 
warmest wishes for its success, These feelings were height- 
etied by the grateful recollection of the services rendered to 
us by France in our own revolution, and the consideration 
that she was struggling to relieve herself from oppressions 
under which she had been groaning for centuries. In this 
posture of affairs, there was infinite danger that we should be 
driven from the moorings of our neutrality, and should em- 
bark in the contest, not only as an ally, but asa party fore- 
most in the fight and in the responsibility. We were just 
recovering from the exhaustion, and poverty, and suffering 
consequent upon our own struggle, and the renewal of war 
would be fraught with immeasurable injuries, not only to our 
present interests, but to our future national advancement. 
France saw and felt the nature of our position, and partly by 
blandishments and partly by threats, endeavoured to enlist 
our fortunes, as she had already succeeded in enlisting our 
feelings in her favour. The other powers of Europe were 
not less eager in their gaze, or less determined in their future 
course. England herself had already adopted precautionary 
measures to compel us to support our neutrality in an open 
and uncompromising manner, or to assume the state of posi- 
tive hostilities. 

It was under these circumstances that president Washing- 
ton, having determined to preserve our own peace, and to 
vindicate our rights against all the belligerents with an even 
handed justice, issued his celebrated proclamation of neu- 
trality. The whole country was immediately thrown into a 
flame, and the two great parties into which we were then 
divided engaged, the one in denouncing it and the other in 
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supporting it, with intense zeal. On this occasion Mr. Mar- 
shall found himself, much to his regret, arranged on a different 
side from Mr. Madison. He resolutely maintained the con- 
stitutionality, the policy, nay, the duty of issuing the procla- 
mation, by oral harangues and by elaborate writings. For 
these opinions he was attacked with great asperity in the 
newspapers and pamphlets of the day, and designated, by 
way of significant reproach, as the friend and coadjutor of 
Hamilton, a reproach which at all times he would have 
counted an honour, but when coupled (as it was) with the 
name of Washington, he deemed the highest praise. He de- 
fended himself against these attacks with an invincible firm- 
ness and ability proportioned to the occasion. He drew up a 
series of resolutions approving the conduct of the executive, 
and carried them by a decided majority at a public meeting 
of the citizens of Richmond. 

The result of this controversy is well known. ‘The admi- 
nistration was sustained in its course by the sober sense of the 
majority of the nation; and the doctrine, then so strenuously 
contested and boldly denounced, has ever since that time been 
laid up as among the most undisputable of executive rights 
and duties. . Probably at the present day not a single states- 
man can be found, of any influence in any party, who does 
not deem the measure te have been as well founded in con- 
stitutional law as it was in sound policy. 

In the spring of 1795, Mr. Marshall was again returned as 
a member of the state legislature, not only without his appro- 
bation, but against his known wishes. It was truly an hon- 
ourable tribute to his merits, but it was demanded by the 
critical posture of our public affairs. The treaty with Great 
Britain, negotiated by that eminent patriot Mr. Jay, was 
then the subject of universal discussion. As soon as the rati- 
fication of it was known to have been advised by the senate, 
the opposition to it broke out with almost unexampled vio- 
lence. Public meetings were called in all our principal cities, 
for the purpose of inducing the president to withhold his 
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ratification; and if this step should fail, then to induce congress 
to withhold the appropriations necessary to carry the treaty 
into effect. Such a course, if successful, (it was obvious) 
would at once involve us in a war with England and an 
alliance with France. The denunciations of the treaty were 
everywhere loud and vehement. The topics of animadver- 
sion were not confined to the policy or expediency of the 
principal articles of the treaty. They took a broader range; 
and the extraordinary doctrine was advanced and vigorously 
maintained, that the negotiation of a commercial treaty by 
the executive, was an infringement of the constitution, and a 
violation of the power given to congress to regulate com- 
merce. 

Mr. Marshall took an active part in all the discussions upon 
this subject. Believing the treaty indispensable to the pre- 
servation of peace, and its main provisions beneficial to the 
United States, and consistent with its true dignity, he ad- 
dressed himself with the most diligent attention to an exami- 
nation of all the articles, and of the objections urged against 
them. It was truly a critical period, not merely for the 
country, but also in an especial manner for the administration. 
Many of its sincere friends, from the boldness and suddenness 
of the attacks upon it, from the inflamed state of the public 
mind, and from a natural distrust of their own judgment upon 
topics full of embarrassment and novelty, remained in a state 
of suspense, or timidly yielded themselves to the prejudices 
of the times. It has been well observed in the biography of 
Washington, that it is difficult now to review the various 
resolutions and addresses to which this occasion gave birth, 
without feeling some degree of astonishment mingled with 
humiliation, on perceiving such proofs of the deplorable fal- 
libility of human reason. 

In no state in the union was a more intense hostility exhi- 
bited against the treaty than in Virginia, and in none were 
the objections against it urged with more unsparing or impas- 
sioned earnestness. The task, therefore, of meeting and 
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overturning them, was of no ordinary magnitude, and re- 
quired the resources of a well instructed mind. In some 
resolutions passed at a meeting of the citizens of Richmond, 
at which Mr. Chancellor Wythe presided, the treaty was 
denounced “as insulting to the dignity, injurious to the inte- 
rest, dangerous to the security, and repugnant to the consti- 
tution of the United States.” At a meeting of the same 
citizens, subsequently held, Mr. Marshall introduced certain 
resolutions in favour of the conduct of the executive, and 
supported them in a masterly speech; the best comment upon. 
which is, that the resolutions were approved by a flattering 
majority. 

But a more difficult and important duty remained to be 
performed. It was easily foreseen that the controversy would 
soon find its way into the state legislature, and would there 
be renewed with all the bitter animosity of party spirit. So 
odious was the treaty in Virginia, that Mr. Marshall’s friends 
were exceedingly solicitous that he should not engage in any 
legislative debates on the subject, as it would certainly impair 
his well earned popularity, and might even subject him to 
some rude personal attacks. His answer to all such sugges- 
tions uniformly was, that he would not bring forward any 
measure to excite a debate on the subject; but if it were 
brought forward by others, he would at all hazards vindicate 
the administration and assert his own opinions. The subject 
was soon introduced by the opposition, and among other 
things the constitutional objections were urged with trium- 
phant confidence. Especially was that objection pressed, 
which denied the constitutional right of the executive to con- 
clude a commercial treaty, as a favourite and unanswerable 
position. The speech of Mr. Marshall on this occasion has 
always been represented as one of the noblest efforts of his 
genius. His vast powers of reasoning were displayed with 
the most gratifying success. He demonstrated, not only from 
the words of the constitution and the universal practice of 
nations, that a commercial treaty was within the scope of the 
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constitutional powers of the executive; but that this opinion 
had been maintained and sanctioned by Mr. Jefferson, by the 
Virginia delegation in congress, and by the leading members 
of the convention on both sides. The argument was decisive. 
The constitutional ground was abandoned, and the resolutions 
of the assembly were confined to a simple disapprobation of 
the treaty in point of expediency. 

The constitutional objections were again urged in congress, 
in the celebrated debate on the treaty in the spring of 1796; 
and there finally assumed the mitigated shape of a right 
claimed by congress, to grant or withhold appropriations to 
carry treaties into effect. The higher ground, that commer- 
cial treaties were not when ratified by the senate, the supreme 
law of the land, was abandoned; and the subsequent practice 
of the government has, without serious question, been under 
every administration, in conformity to the construction vindi- 
cated by Mr. Marshall. The fame of this admirable argument 
spread through the union. Even with his political enemies 
it enhanced the estimate of his character; and it brought him 
at once to the notice of some of the most eminent statesmen 
who then graced the councils of the nation. 

In the winter of 1796, Mr. Marshall visited Philadelphia, 
to argue before the supreme court the great case of Ware vs. 
Hylton, which involved the question of the right of recovery 
of British debts, which had been confiscated during the revo- 
lutionary war. It is well known that the question was 
decided against the side on which Mr. Marshall was em- 
ployed. On this occasion he was opposed by three of the 
ablest lawyers then belonging to the Pennsylvania bar. This 
was of itself under such circumstances, no small distinction. 
But the sketch of the argument delivered by him, as we find 
it in the printed reports, affords conclusive evidence of his 
juridical learning, and the great skill with which he arranged 
his materials, and sustained the interests of his client. 

It was during this visit that he became personally acquaint- 
ed with the distinguished men who were then in congress, as 
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representatives from the northern states. “I then became 
acquainted,”’ says he, in a letter to a friend, “with Mr. Cabot, 
Mr. Ames, Mr. Dexter, and Mr. Sedgwick of Massachusetts, 
Mr. Wadsworth of Connecticut, and Mr. King of New York. 
I was delighted with these gentlemen. The particular subject 
(the British treaty) which introduced me to their notice, was 
at that time so interesting, and a Virginian, who supported 
with any sort of reputation the measures of the government, 
was such a rara avis, that I was received by them all with 
a degree of kindness which I had not anticipated. I was 
particularly intimate with Mr. Ames, and could scarcely gain 
credit with him, when I assured him, that the appropriations 
would be seriously opposed in congress.”” The event proved 
that he was right. The high opinion which he then formed 
of these gentlemen, continued to be cherished by him through 
all his future life. | 
About this period president Washington offered him the 
office of attorney-general of the United States, but he declined 
it on the ground of its interference with his far more lucrative 
practice in Virginia. He continued, however, in the state 
legislature; but he rarely engaged in the debates, except when 
the measures of the national government were discussed, and 
required vindication. Nor were the occasions few in which 
this task was required to be performed with a steady confi- 
dence. One of them shall be mentioned in his own words. 
“It was, I think,’’ said he, “in the session of 1796, that I was 
engaged in a debate which called forth all the strength and 
violence of party. Some federalist moved a resolution, ex- 
pressing the high confidence of the house in the virtue, 
patriotism, and wisdom of the president of the United States. 
A motion was made to strike out the word wisdem. In the 
debate, the whole course of the administration was reviewed, 
and the whole talent of each party was brought into action. 
Will it be believed, that the word was retained by a very 
small majority? A very small majority in the legislature of 
Virginia acknowledged the wisdom of general Washington !”’ 
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Upon the recall of Mr. Monroe, as minister to France, 
president Washington solicited Mr. Marshall to accept the 
appointment as his successor, but he respectfully declined it 
for the same reasons as he had the office of attorney-general ; 
and general Pinckney, of South Carolina, was appointed in 
his stead. “I then thought,’ said he, “my determination to 
remain at the bar unalterable. My situation at the bar 
appeared to me to be more independent, and not less 
honourable than any other; and my preference for it was 
decided.” 

But he was not long permitted to act upon his own judg- 
ment and choice. The French government refused to receive 
general Pinckney; and Mr. Adams, (who had then succeeded 
to the presidency,) from an anxious desire to exhaust every 
measure of conciliation not incompatible with the national 
dignity, in June, 1797, appointed Mr. Marshall, general 
Pinckney, and Mr. (afterwards vice-president) Gerry, envoys 
extraordinary to the court of France. After no inconsider- 
able struggles in his own mind, (which are fully developed 
in a paper now in my possession,) Mr. Marshall accepted the 
appointment; and proceeded to Paris, and there with his 
colleagues, entered upon the duties of the mission. It is well 
known that the mission was unsuccessful; the French govern- 
ment having refused to enter into any negotiations. The 
preparation of the official despatches addressed to that gov- 
ernment upon this occasion, was confided to Mr. Marshall; 
and these despatches have been universally admired. They 
are models of skilful reasoning, clear illustration, accurate 
detail, and urbane and dignified moderation. They contain 
a most elaborate review of all the principles of national law 
applicable to the points in controversy between the two 
nations. As state papers, there are not in the annals of our 
diplomacy, any upon which an American can look back 
with more pride, or from which he can draw more various 
instruction. 

On his return home, Mr. Marshall resumed his professional 
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business, and had the best reasons to believe that it would bé 
increased rather than diminished by his temporary absence. 
He was determined to pursue it with renewed ardour. But 
from this determination he was again diverted by a personal 
appeal made to him by general Washington, who earnestly 
insisted that he should become a candidate for congress. 
After a conversation between them of the deepest interest 
and animation, and breathing on each side a spirit of the 
purest patriotism, Mr. Marshall reluctantly yielded to the 
wishes of general Washington, and became a candidate, and 
was elected after a most ardent political contest, and took his 
seat in congress in December, 1799. While he was yet a 
candidate, president Adams offered him the seat on the bench 
of the supreme court, then vacant by the death of Mr. Justice 
Iredell. He immediately declined it, and it was conferred on 
that excellent magistrate, Mr. Justice Washington. 

The session of congress in the winter of 1799 and 1800, 
will be forever memorable in our political annals. It was the 
moment of the final struggle for power between the two great 
political parties which then divided the country, and ended, as 
is well known, in the overthrow of the federal administration. 
Men of the highest talents and influence were there assem- 
bled, and arrayed in hostility to each other; and were excited 
by all the strongest motives, which can rouse the human 
mind—the pride of power, the hope of victory, the sense of 
responsibility, the devotion to principles deemed vital, and the 
bonds of long political attachment and action. Under such 
circumstances, (as might naturally be expected,) every impor- 
tant measure of the administration was assailed with a bold 
and vehement criticism; and was defended with untiring zeal 
and firmness. Mr. Marshall took his full share in the debates, 
and was received with a distinction proportioned to his merits. 
Such a distinction, in such a body, is a rare occurrence; for 
years of public service and experience are usually found in- 
dispensable to acquire and justify the confidence of the House 
of Representatives. 
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It is not my intention to enter into a minute detail of the 
debates, in which Mr. Marshall took a part, or to vindicate 
his votes or opinions. That duty is more appropriate for a 
different labour. On one occasion, however, he took a lead- 
ing part in a most important debate, which acquired for him 
a wide public fame, and therefore requires notice in this place. 
I allude to the debate on the case of Thomas Nash, otherwise 
called Jonathan Robbins, who had been surrendered to the 
British government for trial for a supposed murder, commit- 
ted by him on board of a British ship of war. Certain reso- 
lutions were brought forward, censuring the conduct of the 
executive for this act, in terms of decided disapprobation, as 
unconstitutional and improper. Mr. Marshall, in the course 
of the debate, delivered a speech in vindication of the right 
and duty of the executive to make the surrender, which 
placed him at once in the first rank of constitutional states- 
men. The substance of it is now in print. It is one of the 
most consummate juridical arguments, which was ever pro- 
nounced in the halls of legislation; and equally remarkable 
for the lucid order of its topics, the profoundness of its logic, 
the extent of its research, and the force of its illustrations. It 
may be said of that speech, as was said of lord Mansfield’s 
celebrated answer to the Prussian memorial, it was Reponse 
sans replique, an answer so irresistible, that it admitted of no 
reply. It silenced opposition, and settled then and forever, 
the points of national law upon which the controversy hinged. 
The resolutions did not, indeed, fall lifeless from the speaker’s 
table, though they were negatived by a large majority. But 
a more unequivocal demonstration of public opinion followed. 
The denunciations of the executive, which had hitherto been 
harsh and clamorous every where throughout the land, sunk 
away at once into cold and cautious whispers only of disap- 
probation. Whoever reads that speech even at this distance 
of time, when the topics have lost much of their interest, will 
be struck with the prodigious powers of analysis and reason- 
ing which it displays, and which are enhanced by the consi- 
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deration, that the whole subject was then confessedly new in 
many of its aspects. 

In May, 1800, president Adams, without any personal com- 
munication with Mr. Marshall, appointed him secretary of 
war. Before, however, he was called to enter upon the duties 
of that office, the known rupture took place between. the pre- 
sident and colonel Pickering; and Mr. Marshall was appointed 
secretary of state in the stead of the latter. The appointment 
was every way honourable to his merits; and no one doubted, 
that he was eminently qualified for the discharge of its ardu- 
ous and important duties. 

And here I cannot but take great pleasure in recording a 
circumstance equally honourable to all the parties concerned. 
Without intending in the slightest degree to. enter upon the dis- 
cussion of the controversy between the president ‘and colonel 
Pickering, I may be permitted to say, that the circumstances 
necessarily attending the dismissal of the latter from office, 
were calculated to awaken a strong sense of injustice in the 
mind of an officer of unquestionable integrity and patriotism. 
The rupture grew out of a serious difference of opinion upon 
very grave political measures; and Mr. Marshall entertained 
a decided attachment to the views of the president. Under 
such circumistances, it would have been not unnatural, that 
the late secretary should have felt some prejudices against his 
successor, and that there should have been some withdrawal 
of mutual confidence and perhaps respect between them. No 
such event occurred. On the contrary, each to the day of his 
death spoke of the other in terms of enviable commendation; 
and their mutual frank and familiar friendship was never in 
the slightest manner interrupted. I have often listened to the 
spontaneous praise bestowed on Mr. Marshall by colonel Pick- 
ering, (a man to whom might justly be applied the character— 
Incorrupta fides, nudaque veritas, et mens conscia recti) in 
his own peculiar circle of friends, with unmixed delight. It 
was full, glowing, and affecting. It wasa tribute from one of 
such sincerity of thought and purpose, that praise, even when 
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best deserved, came from his lips with a studied caution of 
language. His conversation, always instructive, on these 
occasions rose into eloquence, beautiful, nay touched with a 
moral sublimity. When all the circumstances are considered, 
I thiink that I do not over estimate the value of this example 
of mutual confidence and friendship, when I pronounce it as 
gratifying, as it is rare. It prostrates in the dust all petty 
rivalry for public distinction. It shows, that great minds (and 
perhaps great minds only,) fully understand that exquisite 
moral truth, that no man stands in another man’s way, in the 
road to honour; and that the world is wide enough for the 
fullest display of the virtues and talents of all, without inter- 
cepting a single ray of light reflected by any. 

On the 31st of January, 1801, Mr. Marshall received the 
appointment of chief justice of the United States. It is due 
to his memory to state, that it was conferred on him, not only 
without his own solicitation, (for he had in fact recommended 
another person for the office,) but by the prompt and sponta- 
neous choice of president Adams, upon his own unassisted 
judgment. The nomination was unanimously confirmed by 
the senate; and the chief justice accordingly took his seat on 
the bench at the ensuing term of the supreme court. I trust 
that I am not violating any private confidence, when I quote 
from a letter of the distinguished son of this distinguished pa- 
triot, a passage on this subject, to which the whole country 
will respond without hesitation. It enclosed a judicial com- 
mission to a gentleman, now justly enjoying the highest pro- 
fessional reputation, and says, with equal felicity and truth— 
“One of the last acts of my father’s administration, was the 
transmission of a commission to John Marshall, as chief jus- 
tice of the United States. One of the last acts of my adminis- 
tration is the transmission of the enclosed commission to you. 
If neither of us had ever done any thing else to deserve the 
approbation of our country, and of posterity, I would proudly 
claim it of both for these acts, as due to my father and myself.”’ 
The claim is, indeed, a proud claim to distinction. It has 
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received, as it deserved, the approbation of the whole coun- 
try. The gratitude of posterity will also do just homage to 
the sagacity, foresight, disinterestedness, and public spirit of 
the choice. It was in moral dignity the fit close of a political 
life of extraordinary brilliancy. In public importance, it 
scarcely yielded to any act of that life, except the motion for 
the declaration of independence. Such honour from such 
hands, was felt to be doubly dear. It was the highest praise 
from one whose title to confer it had been earned by long ser- 
vices in the cause of liberty. The names of Adams and Mar- 
shall became thus indissolubly connected in the juridical and 
constitutional history of the country. 

From this time until his death, the chief justice continued 
in the discharge of the duties of his exalted office with unsul- 
lied dignity and constantly increasing reputation. Notwith- 
standing his advancing years, no sensible inroad had been 
made upon his general health, until the last term of the court, 
when it was obvious that his physical strength had passed the 
utmost stretch of its vigour, and was in a state of rapid 
decline. His intellectual powers still, however, retained their 
wonted energy, and, though he was suffering under great 
bodily pain, he not only bore it with an uncomplaining spirit, 
but continued to take his full share of the business of the 
court. No better proof need be required of his intellectual 
ability, than his opinions, which stand recorded in the last 
volume of Reports. 

At the close of the term he returned to his residence in Vir- 
ginia; and he was afterwards induced, by the solicitations of 
his friends, to visit Philadelphia, in the expectation of receiv- 
ing some aid from the distinguished medical skill of that city. 
His constitution, however, had become so shattered, that lit- 
tle more remained to be done, during the last weeks of his 
life, than to smooth the downward path towards the grave. 
He died on the sixth day of July last past, about six o’clock 
in the evening, in the arms of his children, without a struggle; 
and to use the expressive language of one who was present, 
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his last breath was the softest whisper of a zephyr. Fortu- 
nately, by the considerate kindness of his friends, he was 
spared the knowledge of the death of his eldest son, who lost 
his life a few days before by a most calamitous accident; an 
event which, from the high character of the son, and his 
strong affection for him, would have filled his last hours with 
inexpressible anguish. 

He was fully aware of his approaching end, and prepared 
to meet it with a calmness built upon the fixed principles by 
which he had regulated his life. Two days only before his 
death he wrote an inscription to be placed on his tomb, in the 
following simple and modest terms: “John Marshall, son of 
Thomas and Mary Marshall, was born on the 24th of Sep- 
tember, 1755, intermarried with Mary Willis Ambler the 3d 
of January, 1783, departed this life the day of 
18—.”’ 

What can be more affecting than these few facts, the only 
ones which he deemed in his last moments worth recording! 
His birth; his parentage; his marriage; his death:—His pa- 
rents, to whose memory he was attached with a filial piety, 
full of reverence;—his marriage, to the being whom he had 
loved with a singleness and devotedness of affection never 
surpassed ;—his own birth, which seemed principally memo- 
rable to him, as it connected him with beings like these ;—his 
own death, which was but an event to re-unite him with 
those who had gone before, in a world where there should be 
no more suffering or sorrow; but kindred souls should dwell 
together, even as the angels in Heaven. 

I have now finished the narrative of the life of chief justice 
Marshall—a life which, though unadorned by brilliant pas- 
sages of individual adventure, or striking events, carries with 
it (uniess I am greatly mistaken,) that which is the truest title 
to renown, a fame founded on public and private virtue. It 
has happened to him, as to many other distinguished men, 
that his life had few incidents; and those which belonged to 
it, were not far removed from the ordinary course of human 
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events. That life was filled up in the conscientious discharge 
ef duty. It was throughout marked by a wise and consider- 
ate propriety. His virtues expanded with the gradual devel- 
opment of his character. They were the natural growth of 
deep rooted principles, working their way through the gent- 
lest affections, and the purest ambition. _No man ever had a 
loftier desire of excellence; but it was tempered by a kind- 
ness which subdued envy, and a diffidence which extinguished 
finger on a single extravagance of design or act! There were 
no infirmities, leaving a permanent stain behind them.’ There 
were no eccentricities to be concealed; no follies to be apolo- 
gized for; no vices to be blushed at; no rash outbreakings of 
passionate resentment to be regretted; no dark deeds, disturb- 
ing the peace of families, or leaving them wretched by its 
desolations. If here and there the severest serutiny might be 
thought capable of detecting any slight admixture of human 
frailty, it was so shaded off in its colouring, that it melted into 
some kindred virtue. It might with truth be said, that the 
very failing leaned to the side of the charities of life, and car- 
ried with it the soothing reflection—Non multum abludit 
imago. It might excite a smile; it could never awaken a 
sigh. 

Indeed, there was in him a rare combination of virtues, 
such only as belongs to a character of consummate wisdom— 
a wisdom which looks through this world, but which also 
looks far beyond it for motives and objects. I know not, 
whether such wisdom ought to be considered as the cause, or 
the accompaniment of such virtues; or whether they do not 
in truth alternately act upon and. perfect each other. 

I have said, that there was in him a rare combination of 
virtues. If I might venture, upon so solemn an occasion, to | 
express my own deliberate judgment, in the very terms most — 
significant to express it, I should say, that the combination 
was so rare, that I have never known any man whom I 
should pronounce more perfect. He had a deep sense of 
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moral and religious obligation, and a love of truth, constant, 
enduring, unflinching. It naturally gave rise to a sincerity of 
thought, purpose, expression, and conduct, which, though 
never severe, was always open, manly, and straight forward. 
Yet it was combined with such a gentle and bland demean- 
our, that it never gave offence; but it was, on the contrary, 
most persuasive in its appeals to the understanding. 

Among Christian sects he personally attached himself to 
the Episcopal church. It was the religion of his early educa- 
tion, and became afterwards that of his choice. But he was 
without the slightest touch of bigotry or intolerance. His 
benevolence was as wide as Christianity itself. It embraced 
the human race. He was not only liberal in his feelings and 
principles, but in his charities. His hands were open upon 
all occasions to succour distress, to encourage enterprise, and 
to support good institutions. 

He was a man of the most unaffected modesty. Although 
I am persuaded that no one ever possessed a more entire sense 
of his own extraordinary talents and acquirements, than he, 
yet it was a quiet, secret sense, without pride aud without 
ostentation. May I be permitted to say, that during a most 
intimate friendship of many, many years, I never upon any 
occasion was able to detect the slightest tincture of personal 
vanity. He had no desire for display, and no ambition for 
admiration. “He made no effort to win attention in conver- 
sation or argument, beyond what the occasion absolutely 
required. He sought no fine turns of expression, no vividness 
of diction, no ornate elegancies of thought, no pointed sen- 
tences, to attract observation. What he said was always 
well said, because it came froma full mind, accustomed to 
deep reflection; and he was rarely languid or indifferent to 
topics which interested others. He dismissed them without 
regret, though he discussed them with spirit. He never 
obtruded his own opinions upon others; but brought them out 
only as they were sought, and then with clearness and calm- 
ness. Upon a first introduction, he would be thought to be 
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somewhat cold and reserved, but he was neither the one nor 
the other. It was simply a habit of easy taciturnity, waiting 
as it were his own turn to follow the line of conversation, 
and not to presume to lead it. Even this habit melted away 
in the presence of the young; for he always looked upon them 
with a sort of parental fondness, and enjoyed their playful 
wit, and fresh and confident enthusiasm. Meet him in a 
stage coach as a stranger, and travel with him a whole day, 
and you would only be struck with his readiness to administer 
to the accommodations of others, and his anxiety to appro- 
priate the least to himself. Be with him the unknown guest 
at an inn, and he seemed adjusted to the very scene, partaking 
of the warm welcome of its comforts whenever found, and if 
not found, resigning himself without complaint to its meanest 
arrangements. You would never suspect in either case, that 
he was a great man, far less, that he was the chief justice of 
the United States. But, if perchance invited by the occasion, 
you drew him into familiar conversation, you would never 
forget that you had seen and heard that “old man eloquent.”’ 

He had great simplicity of character, manners, dress, and 
deportment; and yet with a natural dignity that suppressed 
impertinence, and silenced rudeness. His simplicity was 
never accompanied with that want of perception of what is 
right and fit for the occasion—of that grace, which wins 
respect—or that propriety, which constitutes the essence of 
refined courtesy. And yet it had an exquisite naivete, which 
charmed every one, and gave a sweetness to his familiar 
conversations, approaching to fascination. The first impres- 
sion of a stranger upon his introduction to him, was generally 
that of disappointment. It seemed hardly credible that such 
simplicity should be the accompaniment of such acknow- 
ledged greatness. The consciousness of power was not there; 
the air of office was not there; there was no play of the lights 
or shades of rank; no study of effect in tone or bearing. You 
saw at once that he never thought of himself, and that he was 
far more anxious to know others than to be known by them. 
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You quitted him with increased reverence for human great- 
ness, for in him it seemed inseparable from goodness. If 
vanity stood abashed in his presence, it was not that he 
rebuked it, but that his example showed its utter nothingness. 

He was a man of deep sensibility and tenderness; nay, he 
was an enthusiast in regard to the domestic virtues. He was 
endowed by nature with a temper of great susceptibility, 
easily excited, and warm when roused. But it had been so 
schooled by discipline, or rather so moulded and chastened 
by his affections, that it seemed in gentleness like the distil- 
ling dews of evening. It had been so long accustomed to 
flow in channels where its sole delight was to give or secure 
happiness to others, that no one would have believed that it 
could ever have been precipitate or sudden in its movements. 
In truth, there was to the very close of his life, a romantic 
chivalry in his feelings, which though rarely displayed, except 
in the circle of his most intimate friends, would there pour 
out itself with the most touching tenderness. In this confi- 
dential intercourse, when his soul sought solace from the 
sympathy of other minds, he would dissolve in tears at the 
recollection of some buried hope or lost happiness. He would 
break out into strains of almost divine eloquence, while he 
pointed out the scenes of former joys, or recalled the memory 
of other days, as he brought up their images from the dimness 
and distance of forgotten years, and showed you at once the 
depth with which he could feel, and the lower depths in 
which he could bury his own closest, dearest, noblest emo- 
tions. After all, whatever may be his fame in the eyes of 
the world, that which in a just sense was his highest glory, 
was the purity, affectionateness, liberality, and devotedness 
of his domestic life. Home, home, was the seene of his real 
triumphs. There, he indulged himself in what he most loved, 
the duties and the blessings of the family circle. There, his 
heart had its full play; and his social qualities, warmed and 
elevated, and refined by the habitual elegancies of taste, shed 
around their beautiful and blended lights. There, the sun- 
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shine of his soul diffused its softened radiance, and cheered, 
and soothed, and tranquillized the passing hours. 

May I be permitted also in this presence to allude to another 
trait in his character, which lets us at once into the inmost 
recesses of his feelings with an unerring certainty. I allude 
to the high value in which he held the female sex, as the 
friends, the companions, and the equals of man. I do not 
here mean to refer to the courtesy and delicate kindness with 
which he was accustomed to treat the sex, but rather to the 
unaffected respect with which he spoke of their accomplish- 
ments, their talents, their virtues, and their excellencies. The 
scoffs and jeers of the morose, the bitter taunts of the satirist, 
and the lighter ridicule of the witty, so profusely, and often 
so ungenerously poured out upon transient follies or fashions, 
found no sympathy in his bosom. He was still farther above 
the common place flatteries, by which frivolity seeks to admi- 
nister aliment to personal vanity, or vice to make its approaches 
for baser purposes. He spoke to the sex when present, as 
he spoke of them when absent, in language of just appeal to 
their understandings, their tastes, and their duties. He paid 
a voluntary homage to their genius, and to the beautiful 
productions of it which now adorn almost every branch of 
literature and learning. He read those productions with a 
glowing gratitude. He proudly proclaimed their merits, and 
vindicated on all occasions their claims to the highest distinc- 
tion. And he did not hesitate to assign to the great female 
authors of our day, a rank not inferior to that of the most 
gifted and polished of the other sex. But above all, he 
delighted to dwell on the admirable adaptation of their 
minds, and sensibilities, and affections, to the exalted duties 
assigned to them by Providence. Their superior purity, their 
singleness of heart, their exquisite perception of moral and 
religious sentiment, their maternal devotedness, their uncom- . 
plaining sacrifices, their fearlessness in duty, their buoyaney 
in hope, their courage in despair, their love, which triumphs 
most when most pressed by dangers and difficulties—which 
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watches the couch of sickness, and smooths the bed of death, 
and smiles even in the agonies of its own sufferings;—these, 
these were the favourite topics of his confidential conversa- 
tion; and on these he expatiated with an enthusiasm which 
showed them ¢o be present in his daily meditations. 

I have hitherto spoken of traits of character belonging in a 
great measure to his private life. Upon his public life we 
may look with equal satisfaction. It was without stain or 
blemish. It requires no concealment or apology; and may 
defy the most critical and searching scrutiny. He was never 
seduced by the allurements of office to a desertion of his 
principles. He was never deterred from an open vindication 
of them by popular clamour, or party cabal; by the frowns 
of power, or the fury of mobs. His ambition took a loftier 
range. He aspired to that fame which is enduring, and may 
justly be conferred by future ages; not to that fame which 
swells with the triumphs of the day, and dies away long 
before it can reach the rising generation. To him might be 
applied the language of another great magistrate'—He wished 
for popularity; that popularity which follows, not that which 
is run after; that popularity which, sooner or later, never fails 
to do justice to the pursuit of noble ends by noble means. 
He would not do what his conscience told him was wrong, 
to gain the huzzas of thousands, or the daily praise of all the 
papers which came from the press. He would not avoid to 
do what he thought was right, though it should draw on him 
the whole artillery of libels; all that falsehood or malice could 
invent, or the credulity of a deluded populace could swallow. 

There was throughout his political life a steadfastness and 
consistency of principle, as striking as they were elevating. 
During more than half a century of public service, he main- 
tained with inflexible integrity the same political principles 
with which he begun. He was content to live by, with, and 
Jor his principles. Amidst the extravagancies of parties at 


* Lord Mansfield, 4 Burr. R. 2562. 








LIFE OF CHIEF JUSTICE MARSHALL. 287 





different times, he kept on the even tenor of his way with a 
calm and undeviating firmness, never bending under the 
| pressure of adversity, or bounding with the elasticity of suc- 
cess. His counsels were always the counsels of moderation, 
fortified and tried by the results of an enlightened experience. 
They never betrayed either timidity or rashness. He was in 
the original, genuine sense of the word, a federalist—a fede- 
ralist of the good old school, of which Washington was the 
acknowledged head, and in which he lived and died. In the 
maintenance of the principles of that school, he was ready at 
all times to stand forth a determined advocate and supporter. / 
On this subject he scorned all disguise; he affected no change ~ 
of opinion; he sought no shelter from reproach. He boldly, 
frankly, and honestly avowed himself through evil report 
and good report, the disciple, the friend, and the admirer of 
Washington and his political principles. He had lived in 
times when these principles seemed destined to secure to the 
party to which he belonged an enduring triumph. He had 
lived to see all these prospects blasted, and other statesmen 
succeed with a power and influence of such vast extent, that 
it extinguished all hopes of any future return te office. Yet 
he remained unshaken, unseduced, unterrified. He had lived 
to see many of his old friends pass on the other side, and the 
gallant band with which he had borne the strife, drop away 
by death one after another, until it seemed reduced to a 
handful. Yet he uttered neither a sigh, nor a complaint. Y | 
When, under extraordinary excitements in critical times, 
others with whom he had acted despaired of the republic, f 
and were willing to yield it up to a stern necessity, he resisted 
the impulse, and clung to the union, and nailed its colours to 
the mast of the constitution. 
' It is no part of my duty or design upon the present occasion 
to expound or vindicate his political opinions. . That would 
| of itself furnish ample materials for a discourse of a. differ- 
ent character. But it is due to truth to declare, that no man 
| was ever more sincerely attached to the principles of free 
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government; no man ever cherished republican institutions 
with more singleness of heart and purpose; no man ever 
adhered to his country with a stronger filial affection; no man 
in his habits, manners, feelings, pursuits, and actions, ever 
exemplified more perfectly that idol of chivalry, a patriot 

“without fear and without reproach. But, on the other hand, 
no man was ever more sensible of the dangers incident to free 
institutions, and espegially of those which threaten our national 
existence. He saw and felt where the weaknesses of the 
republic lay. He wished, earnestly wished perpetuity to the 
constitution as the only solid foundation of our national glory 
and independence. But he foresaw what our course would 
be; and he never hesitated to express what his fears were, 
and whence the ruin of the constitution must come, if it shall 
come atall. In his view, the republic is not destined to perish, 
if it shall perish, by the overwhelming power of the national 
government; but by the resisting and counteracting power of 
the state sovereignties. He thought with another kindred 
mind, whose vivid language still rings in my ears after many 
years, as a voice from the dead, that in our government the 
centrifugal force is far greater than the centripetal; that the 
danger is not that we shall fall into the sun; but that we may 
fly off in eccentric orbits, and never return to our perihelion. 
Whether his prophetic fears were ill or well founded, time 
alone can decide;—Time, which sweeps away the schemes 
of man’s invention, but leaves immovable on their founda- 
tions the eternal truths of nature. 

Hitherto, I have spoken of the attributes belonging to his 
moral character, and the principles which governed his life 
and conduct. On these I confess that I dwell with a fond 
and reverential enthusiasm. There was a daily beauty in 
these, which captivated the more, the nearer they were ap- 
proached, and the more they were gazed on. Like the 
softened plays of moonlight, they served to illuminate all 
objects, at the same time that they mellowed and harmonized 
them. But Iam admonished that the duties of the present 
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occasion, require me to dwell rather on his intellectual than 
his moral qualities. He stands before us rather as the head 
of a learned profession, than as a private citizen or as a 
statesman. 

He was a great man. I do not mean by this, that among 
his contemporaries he was justly entitled to a high rank for 
his intellectual endowments, an equal among the master 
spirits of the day, if not facile princeps. I go farther, and _ 
insist that he would have been deemed a great man in any |/ 
age, and of all ages. He was one of those to whom centu- , 
ries alone give birth; standing out like beacon lights on the 
loftiest eminences, to guide, admonish, and instruct future 
generations as well as the present. It did not happen to him 
as it has happened to many men of celebrity, that he appeared 
greatest at a distance; that his superiority vanished on a close 
survey; and that familiarity brought it down to the standard 
of common minds. On the contrary, it required some degree 
of intimacy fully to appreciate his powers; and those who 
knew him best, and saw him most, had daily reason to won- 
der at the vast extent and variety of his intellectual resources. 

His gevius was rather contemplative, than imaginative. 
It seemed not so much to give direction to his other intellect- 
ual powers, as to receive its lead from them. He devoted 
himself principally to serious and profound studies; and em- 
ployed his invention rather to assist philosophical analysis, 
than to gather materials for ornament, for persuasion, or for 
picturesque effect. In strength, and depth, and comprehen- 
siveness of mind, it would be difficult to name his superior. 
He sought for truths far beyond the boundaries to which 
inquisitive and even ambitious minds are accustomed to push 
their inquiries. He traced them out from their first dim lights 
and paly glimmers, until they stood embodied before him with 
a clear and steady brightness. His sagacity was as untiring 
as it was acute; and he saw the conclusion of his premises at 
such vast distances, and through such vast reaches of inter- 
mediate results, that it burst upon other minds as a sort of 
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instant and miraculous induction. It was said by a distin- 
guished political opponent who had often felt the power of 
his reasoning, that he made it a rule in argument never to 
admit any proposition asserted by the chief justice, however 
plain and unquestionable it might seem to be; for if the pre- 
mises were once admitted, the conclusion, however apparently 
remote, flowed on with an irresistible certainty. His powers 
of analysis were indeed marvellous. He separated the acci- 
dental from the essential circumstances, with a subtilty and 
exactness, which surprised those most who were accustomed 
toits exercise. _No error in reasoning escaped his detection. 
He followed it through all its doublings, until it became pal- 
pable, and stripped of all its disguises. But what seemed 
peculiarly his own, was the power with which he seized upon 
a principle or argument, apparently presented in the most 
elementary form, and showed it to be a mere corollary of 
some more general truth, which lay at immeasurable distances 
beyond it. If his mind had been less practical, he would have 
been the most consummate of metaphysicians, and the most 
skilful of sophists. But his love of dialectics was constantly 
controlled by his superior love of truth. He had no vain 
ambition to darken counsel or encourage doubt. His aim 
was conscientiously to unfold truth as it was in its simple 
majesty; to strengthen the foundation of moral, religious, 
social, political, and legal obligations; and to employ the gifts 
with which Providence had entrusted him, to augment human 
happiness, support human justice, and bind together in an 
indissoluble union the great interests of human society. In 
short, if I were called upon to say in what he intellectually 
excelled most men, I should say it was in wisdom, in the 
sense already alluded to;—a wisdom drawn from large, exten- 
sive, sound principles, and various researches;—a wisdom, 
which constantly accumulated new materials for thought and 
action, and as constantly sifted and refined the old. He was 
not ambitious of literary distinction. But his great work on 
the life of Washington shows his capacity for historical com- . 
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position in the most favourable light. It will for ever remain 
a monument of his skill, sound judgment, and strict imparti- 
ality; and must in the future as in the past, be a standard 
authority for all other historians. 

In contemplating his professional career, it cannot for a 
moment be doubted, that he must have occupied the foremost 
rank among advocates. Such accordingly has been his repu- 
tation transmitted to us by his contemporaries at the bar. 
From what has been already said, his powers of argument 
must have ensured him entire success. In his manner he 
was earnest, impressive, deliberative; but at the same time 
far more intent on his matter than his manner. Never having 
known him while he was at the bar, I should have silently 
drawn the conclusion, that his forensic arguments were more 
distinguished for masculine sense, solid reasoning, and forcible 
illustration, than for impassioned appeals, or touching pathos, 
even when the latter might fairly enlist the judgment of an 
advocate. But there have been times in private conversations 
and conferences, in which he has been roused by the interest 
of the subject to such a glowing strain of animated reasoning, 
that I am convinced that he was no stranger to appeals to the 
heart; and that when he chose, he could call up from the very 
depths of the soul its most powerful feelings. 

In regard to eloquence, if by that be merely meant an orna- 
mented diction, splendour of style, impassioned delivery, and 
fine flourishes of rhetoric, it could scarcely be said to belong 
to his forensic addresses. In the view of such a mind as his, 
there were graver duties to be performed, and more impor- 
tant interests to be secured. He loved the law as a science, 
and not as a trade; and felt the full dignity of being a minister 
at its altars. He deemed himself under deep responsibility, 
not to his client alone, but to the court, and to the cause of 
public justice. He studied to know what the precepts of the 
law were, thet he might apply them to his cause, and not to 
pervert them to aid the triumph of injustice, or te swell the 
trophies of cunning, or avarice, or profligacy. His notions of 
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professional morals and obligations were far different from 
such mean and debasing palterings with conscience. He 
argued for the law, and with the law, and from the law. He 
disdained to mislead the court or jury if he could; and he gave 
to both on all occasions the support and the instruction of his 
ample studies. 

But if by eloquence be meant the power to address other 
men’s minds in language expressive and luminous; to present 
the proper topics of argument in their just order and fullness; 
to convince the understanding by earnest and sententious ap- 
peals; and by the force of reasoning, to disarm prejudices, to 
subdue passions, and to dissipate popular delusions ;—if these 
be the attributes of eloquence, then, indeed, few men might 
more justly aspire to such a distinction. I would not claim 
for him, that he possessed the power to seduce men’s under- 
standings by persuasive insinuations, or honied accents; but 
I affirm, that he withdrew their understandings from the 
potency of such artifices, so that they fell lifeless at his feet;— 
telumque imbelle sine ictu. To him may unhesitatingly be 
applied the language of Cicero, pronounced upon one of the 
greatest lawyers of Rome, that he possessed a mastery of the 
highest art of oratory; the art of analyzing, defining, and illus- 
trating a subject; separating the true from the false; and 
deducing from each the appropriate consequences ;—artem, 
guzx doceret rem universam tribuere in partes, latentem 
explicare definiendo, obscuram explanare interpretando; 
ambigua primum videre, deinde distinguere; postremo, 
habere regulam, qua vera et falsa judicarentur; et que, 
guibus positis, essent, queque non essent, consequentia. 
Hic enim attulit hanc artem, omnium artium maximam, 
quasi lucem, ad ea, que confuse ab aliis aut respondeban- 
tur, aut agebantur. ; 

But it is principally upon his character as a magistrate, 
presiding over the highest tribunal of the nation, that the solid 
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fabric of his fame must rest. And there let it rest; for the 
foundations are deep, and the superstructure fitted for immor- 
tality. Time, which is perpetually hurrying into a common — 
oblivion the flatterers of kings and the flatterers of the people, 
the selfish demagogues and the wary courtiers, serves but to 
make true greatness better known, by dissolving the mists of 
prejudice and passion which for a while conceal its true glory. 
The life of the chief justice extended over a space rare in the 
annals of jurisprudente; and still more rare is such a life, with 
the accompaniment of increasing reputation. There was 
nothing accidental or adventitious in his judicial character. It 
grew by its own native strength, unaided by the sunshine of 
power, and unchecked by cold neglect or unsparing indiffer- 
ence. The life of lord Mansfield was one of the longest and 
most splendid in the juridical history of England, That of 
the chief justice was longer, and may fairly rival it in the 
variety of its labours, in the glory of its achievements, and in 
its rapid advancement of the science of jurisprudence. 

The chief justiceship of the United States is a station full 
of perplexing duties and delicate responsibilities, and requir- 
ing qualities so various as well as so high, that no man con- 
scious of human infirmity, can fail to approach it with extreme 
diffidence and distrust of his own competency. It is the very 
post, where weakness, and ignorance, and timidity, must 
instantly betray themselves, and sink to their natural level. 
It is difficult even for the profession at large fully to appre- 
ciate the extent of the labours, the various attainments, the 
consummate leuining, and the exquisite combination of moral 
qualities which are demanded to fill it worthily. It has 
hitherto been occupied only by the highest class of minds, 
which had been trained and disciplined by a long course of 
public and professional service for its functions. Jay, Ells- 
worth, and Marshall, have been the incumbents for the whole 
period since the adoption of the constitution; and their extra- 
ordinary endowments have in a great measure concealed 
from the public gaze the dangers and the difficulties of this 
dazzling vocation. 
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There is nothing in the jurisprudence of the states, which 
affords any parallel or measure of the labours of the national 
courts. The jurisprudence of each state is homogeneous in its 
materials. It deals with institutions of a uniform character. 
It discusses questions of a nature familiar to the thoughts and 
employments of the whole profession. The learned advocate, 
who finds himself transferred by public favour or superior 
ability, from the state bar to the state bench, finds the duties 
neither new nor embarrassing in their elements or details. 
He passes over ground where the pathways are known and 
measured; and he finds pleasure in retracing their windings 
and their passages. He may exclaim with the poet, Juvat 
iterare labores; and he indulges a safe and generous confi- 
dence in his own juridical attainments. 

How different is the case in the national courts! With 
whatever afiluence of learning a judge may come there, he 
finds himself at once in a scene full of distressing novelties 
and varieties of thought. Instead of the jurisprudence of a 
single state, in which he has been educated and trained, he is 
at once plunged into the jurisprudence of twenty-four states, 
essentially differing in habits, laws, institutions, and princi- 
ples of decision. He is compelled to become a student of doc- 
trines, to which he has hitherto been an entire stranger; and 
the very language in which those doctrines are sometimes 
expressed, is in the truest sense to him an unknown tongue. 
The words seem to belong tothe dialect of his native lan- 
guage; but other meanings are attached to them, either so 
new or so qualified, that he is embarrassed at every step of 
his progress. _Nay, he is required in some measure to forget 
in one cause, what he has learned in another, from its inap- 
plicability or local impropriety; and new statutes, perpetually 
accumulating on every side, seem to snatch from his grasp the 
principles of local law, at the moment when he is beginning 
to congratulate himself upon the possession of them. Inde- 
pendent of this complicated intermixture of state jurisprudence, 
he is compelled to master the whole extent of admiralty and 
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prize law; the public and private law of nations; and the 
varieties of English and American equity jurisprudence. To 
these confessedly herculean labours he must now add some 
reasonable knowledge of the civil law, and of the jurispru- 
dence of France and Spain, as they break upon him from the 
sunny regions of the farthest south. Nor is this all; (though 
much of what has been already stated must be new to his 
thoughts) he must gather up the positive regulations of the 
statutes and treaties of the national government, and the silent 
and implied results of its sovereignty and action. He must 
finally expand his studies to that most important branch of 
national jurisprudence, the exposition of constitutional law, 
demanding, as it does, a comprehensiveness of thought, a calm- 
ness of judgment, and a diligence of research, (not to speak 
of other qualities,) which cannot be contemplated without the 
most anxious apprehensions of failure. When these various 
duties are considered, it is scarcely too much to say, that they 
present the same discouraging aspect of the national jurispru- 
dence, which sir Henry Spelman has so feelingly proclaimed 
of the municipal jurisprudence of England, in his day;— 
Molem, non ingentem solum, sed perpetuis humeris susti- 
nendam. 

These, however, are but a part of the qualifications required 
of the man who holds the office of chief justice. He must 
also possess other rare accomplishments, which are required 
of one who, as the head of the court, is to preside over its 


public deliberations, and its private confidential conferences. 


Patience, moderation, candour, urbanity, quickness of percep- 
tion, dignity of deportment, gentleness of manners, genius 
which commands respect, and learning which justifies con- 
fidence—these seem indispensable qualifications to fill up the 
outlines of the character. While I was yet shadowing them 
out in my own mind, my eyes insensibly turned (as it were) 
to the judicial hall at Washington, and to the very chair 
appropriated to the office. The venerable form of Marshall 
seemed still seated there! It was but a momentary dream; 
36* 


v 











296 LIFE OF CHIEF JUSTICE MARSHALL. 





I awoke, and found that I had but sketched the first lines of 
his portrait. 

Yes, this great and good man was all that we could ask or 
even desire for the station. He seemed the very personation 
of justice itself, as he ministered at its altars—in the presence 
of the nation—within the very walls. which had often echoed 
back the unsurpassed eloquence of the dead, of Dexter, and 
Pinkney, and Emmett, and Wirt, and of the living also, 
nameless here, but whose names will swell on the voices of 
a thousand generations. Enter but that hall, and you saw 
him listening with a quiet, easy dignity to the discussions at 
the bar—silent, serious, searching—with a keenness of thought 
which sophistry could not mislead, or error confuse, or inge- 
nuity delude; with a benignity of aspect, which invited the 
modest to move on with confidence; with a conscious firm- 
ness of purpose, which repressed arrogance and overawed 
declamation. You heard him pronounce the opinion of the 
court in a low but modulated voice, unfolding in luminous 
order every topic of argument, trying its strength, and mea- 
suring its value, until you felt yourself in the presence of the 
very oracle of the law. You heard, (if I may adopt the lan- 
guage applied to another great magistrate on a like occasion), 
you “heard principles stated, reasoned upon, enlarged, and 
explained, until you were lost in admiration at the strength 
and stretch of the human understanding.’’! Follow him into 
the conference room, a scene of not less difficult or delicate 
duties, and you would observe the same presiding genius, the 
same kindness, attentiveness, and deference; and yet, when 
the occasion required, the same power of illustration, the 
same minuteness of research, the same severity of logic, and 
the same untiring accuracy in facts and principles. 

It may be truly said of him, as it was of lord Mansfield, 
that he excelled in the statement of a case; so much so, that 


* Mr. Justice Buller, speaking of lord Mansfield, in Lickbarrow vs. Mason, 2 
Term Rep. 73. 
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it was almost of itself an argument. If it did not at once lead 
the hearer to the proper conclusion, it prepared him to assent 
to it, as soon as it was announced. Nay more; it persuaded 
him, that it must be right, however repugnant it might be to 
his preconceived notions. Perhaps no judge ever excelled 
him in the capacity to hold a legal proposition before the eyes 
of others in such various forms and colours. It seemed a plea- 
sure to him to cast the darkest shades of objection over it, that 
he might show, how they could be dissipated by a single 
glance of light. He would by the most subtile analysis resolve 
every argument into its ultimate principles, and then with a 
marvellous facility apply them to the decision of the cause. 
That he possessed an uncommon share of juridical learning, 
would naturally be presumed,-from_ his large experience and 
inexhaustible diligence. Yet it is due to truth, as well as to 
his memory to declare, that his juridical learning was not 
equal to that of many of the great masters in the profession, 
living or dead, at home or abroad. He yielded at once to 
their superiority of knowledge, as well in the modern as in 
the ancient law. He adopted the notion of lord Bacon, that 
“studies serve for delight, for ornament, and for ability,’’— 
“in the judgment and disposition of business.”? The latter 
was his favourite object. Hence he “read not to contradict 
and confute; nor to believe and take for granted; nor to find 
talk and discourse; but to weigh and consider.’”? And he 
followed another suggestion of that great man, that “judges 
ought to be more learned, than witty; more reverend, than 
plausible; and more advised, than confident.’? The original 
bias, as well as choice of his mind, was to general principles 
and comprehensive views, rather than to technical or recon- 
dite learning. He loved to expatiate upon the theory of equity; 
to gather up the expansive doctrines of commercial jurispru- 
dence; and to give a rational cast even to the most subtile 
dogmas of the common law. He was solicitous to hear argu- 
ments; and not to decide causes without them. And no judge 
ever profited more by them. No matter, whether the subject 
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was new or old; familiar to his thoughts, or remote from them; 
buried under a mass of obsolete learning, or developed for the 
first time yesterday; whatever was its nature, he courted argu- 
ment, nay he demanded it. It was matter of surprise to see, 
how easily he grasped the leading principles of a case, and 
cleared it of all its accidental encumbrances; how readily he 
evolved the true points of the controversy, even when it was 
manifest that he never before had caught even a glimpse of 
the learning upon which it depended. He seized, as it were 
by intuition, the very spirit of juridical doctrines, though cased 
up in the armour of centuries; and he discussed authorities, as 
if the very minds of the judges themselves stood disembodied 
before him. 

But his peculiar triumph was in the exposition of constitu- 
tional law. It was here, that he stood confessedly without a 
rival, whether we regard his thorough knowledge of our civil 
and political history, his admirable powers of illustration and 
generalization, his scrupulous integrity and exactness in inter- 
pretation, or his consummate skill in moulding his own genius 
into its elements, as if they had constituted the exclusive study 
of his life. His proudest epitaph may be written in a single 
line—Here lies the expounder of the constitution of the United 
States. 

I am aware of the force of this language; and have no 
desire to qualify it. The task, which he had to perform, 
was far different from that, which belongs to the debates in 
other places, where topics may be chosen, and pressed, or 
avoided, as the occasion may require. In the forum there is 
no choice of topics to be urged; there are no passions to be 
addressed ; there are no interests to be courted. Critical inqui- 
ries, nice discriminations, severe inductions, and progressive 
demonstrations, are demanded upon the very points on which 
the controversy hinges. Every objection must be met, and 
sifted, and answered, not by single flashes of thought, but by 
the closest logic, reasoning out every successive position with 
a copious and convincing accuracy. 
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Let it be remembered, that when chief justice Marshall , 
first took his seat on the bench, scarcely more than two or — 
three questions of constitutional law had ever engaged the 
attention of the supreme court. . As a science, constitutional 
law was then confessedly new; and that portion of it, in an 
especial manner, which may be subjected to judicial scrutiny, 
had been explored by few minds, even in the most general 
forms of inquiry. Let it be remembered, that in the course 
| of his judicial life, numerous questions of a practical nature, 
and involving interests of vast magnitude, have been con- 
stantly before the court, where there was neither guide nor 
authority; but all was to be wrought out by general principles. 
Let it be remembered, that texts, which scarcely cover the 
breadth of a finger, have been since ‘interpreted, explained, 
limited, and adjusted by judicial commentaries, which are 
now expanded into volumes. Let it be remembered, that the 
highest learning, genius, and eloquence of the bar, have been - 
employed to raise doubts, and fortify objections; that state 
sovereignties have stood impeached in their legislation; and 
rights of the most momentous nature have been suspended 
upon the issue; that, under such circumstances, the infirmities 
of false reasoning, the glosses of popular appeal, the scattered 
fire of irregular and inconclusive assertion, and the want of 
comprehensive powers of analysis, had no chance to escape 
the instant detection of the profession;—Let these things (I 
say) be remembered; and who does not at once perceive, that 
the task of expounding the constitution, under such circum- _ 
stances, required almost superhuman abilities? It demanded / 
a mind, in which vast reaches of thought should be combined 
with patience of investigation, sobriety of judgment, fearless- 
ness of consequences, and mastery of the principles of inter- 
pretation, to an extent rarely belonging to the most gifted of 
our race. 
How this gigantic task of expounding the constitution was 
met and executed by chief justice Marshall, let the profession, 
let the public, decide. Situated as I am, I may not speak for 
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others upon such an occasion. But having sat by his side 
during twenty-four years; having witnessed his various con- 
stitutional labours; having heard many of those exquisite judg- 
ments, the fruits of his own unassisted meditations, from which 
the court has derived so much honour ;—e? nos aliquod nomen- 
que decusque gessimus ;—I confess myself unable to find lan- 
guage sufficiently expressive of my admiration and reverence 
of his transcendent genius. While I have followed his foot- 
steps, not as I could have wished, but as I have been able, at 
humble distances, in his splendid judicial career, I have con- 
stantly felt the liveliest gratitude to that beneficent Providence, 
which created him for the age, that his talents might illustrate 
the law, his virtues adorn the bench, and his judgments estab- 
lish the perpetuity of the constitution of the country. Such 
is my humble tribute to his memory. //is saltem accumulem 
donis, et fungar inani munere. The praise is sincere, though 
it may be perishable. Not so his fame. It will flow on to 
the most distant ages. Even if the constitution of his country 
should perish, his glorious judgments will still remain to in- 
struct mankind, until liberty shall cease to be a blessing, and 
the science of jurisprudence shall vanish from the catalogue 
of human pursuits. 

And this great magistrate is now gone—gone, as we trust, 
to the high rewards of such eminent services. It is impossible 
to reflect, that the places which once knew him, shall know 
him no more, without a sense of inexpressible melancholy. 
When shall we look upon his like again? When may we 
again hope to see so much moderation with so much firmness; 
so much sagacity with so much modesty; so much learning 
with so much purity; so much wisdom with so much gentle- 
ness; so much splendour of talent with so much benevolence; 
so much of every thing to love and admire, with nothing, 
absolutely nothing, to regret? 

And yet there are some consolations even in so great a loss. 
Cicero, in mourning over the death of his friend, the great 
Roman lawyer, Hortensius, did not hesitate to pronounce his 
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death fortunate; for he died at a moment happy for himself, 
though most unfortunate for his country. Quoniam perpetud 
quadam felicitate usus ille, cessit e vitd, suo, magis quam- 
suorum civium, tempore. Vixit tam diu quam licuit in 
civitate bene beateque vivere.1 We may well apply the like 
remark to chief justice Marshall. He was not cut off in mid- 
die life, in the early maturity of his faculties, while he was 
yet meditating new plans of usefulness or glory. He lived 
to the very verge of that green old age, after which the phy- 
sical strength sensibly declines, and the intellectual powers 
no longer reach their accustomed limits, He retained, to the 
very last hour of his life, the possession of all these powers in 
full perfection, without change—nay, without the shadow of 
change. Such had been his hope, earnestly and frequently 
expressed to his confidential friends, with deep solicitude; for 
no man more than he dreaded to add another to the melan- 
choly lessons: 
“Tn life’s last scenes, what prodigies surprise, 
Tears of the brave, and follies of the wise.” 

We may well rejoice, therefore, that a life, so long and so 
useful, should have come to its close without any exhibition 
of human infirmity. The past is now secure. It is beyond 
the reach of accident. The future cannot be disturbed by 
error, or darkened by imbecility. His setting sun loomed out 
in cloudless splendour, as it sunk below the horizon. The last 
lights shot up with a soft and balmy transparency, as if the 
beams, while yet reflected back on this world, were but usher- 
ing in the morn of his own immortality. 


* Cicero De Clar. Orator. cap. 1. 
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ART. 11.—POST-NUPTIAL SETTLEMENTS. 


Two of the most important and remedial acts upon the Eng- 
lish statute book—the Statute of Frauds and the Statute of 
Limitations—have met with a remarkable and similar fate. 
Though highly lauded for their beneficial tendencies and 
operation, they have had to encounter the most determined 
practical opposition from courts as well as juries. The most 
illiterate layman will admit, that the careful should have the 
advantage of the careless—vigilantibus non dormientibus 
leges subserviunt—yet when the circumstances of any par- 
ticular case are presented, the innate sense of natural justice 
seems to revolt, at denying a remedy to what is a clear right 
in foro conscientiz, for the mere defect of certain formalities, 
or for the indulgence of the creditor in not pursuing his claim 
within the limited period. Judges have descanted upon the 
high value of these laws—have said that “every line in the 
statute of frauds was worth a subsidy,” and that the act of 
limitations was “a law of quiet and repose, Interest rei- 
publice ut sit finis litium;’’ yet from the period that those 
acts have passed, have been constantly employed in manu- 
facturing exceptions, so that the cases in which they can be 
set up as an absolute bar, have been narrowed down to but 
a few indeed. The positive will of the legislature, as 
expressed in words, has given way to judicial legislation, 
founded upon a construction, not of any part or syllable of 
the law, but upon a supposed general intention. The statute 
of uses, sweeping and important as were its provisions, in the 
end only added three words to the form of a conveyance, and 
the statutes in question may be said to have ended in the 
main, in giving rise to certain new pleas and forms of pro- 
ceeding at law and in equity. 

It still remains in some measure a doubtful question, what 
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is the operation of the fourth section of the statute of frauds 
upon settlements made after marriage, in pursuance of a 
parol promise or agreement made before? 

The fourth section of the statute of frauds provides among 
other things, “that no action shall be brought whereby to 
charge any person upon any agreement made upon conside- 
ration of marriage, * * * #* unless the agreement upon 
which such action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the party or 
his lawful agent.”’ 

No doubt.a post-nuptial settlement, in pursuance of a parol 
agreement entered into before marriage, was held good against 
creditors prior to 29 Car. 2. The promise or agreement was 
valid, and founded upon a valuable consideration, the con- 
sideration of marriage being more favoured in law than any 
other consideration.!. An action might have been maintained 
for a recovery in damages, in case of a breach. Such pro- 
mise or agreement, however, could not have been enforced 
in equity, even before the statute. So sensible were courts 
of equity of the mischiefs intended to be remedied by that 
act, that they constantly refused, before it was passed, to 
decree a specific performance of parol contracts, unless con- 
fessed by the party in his answer, or in part performed.? 

The operation of the words of the statute was not on the 
contract itself, but upon the remedy only. It did not provide 
that no one should make such a contract, or that it should be 
void if made, but that no action should be brought upon it. 
No one accordingly has ever pretended that if executed, it 
could be unravelled, as for instance money refunded which 
had been paid under it. In foro conscientiz, it constituted 
still a binding obligation, just as a debt does, though barred 
by the act of limitations or a certificate of bankruptey. A 
new contract in writing, of course, founded on the same con- 


' Co. Lit. 21-6. 
* 2 Story: Equity, 62. Sugd. on Vendors and Purchasers, pp. 107, 108. 
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sideration as the previous one, would only ascertain and fix 
it by curing its legal defects. The statute does not seem to 
require that the writing should be made at the time of the 
contract. If the memorandum or note be made at any time 
before action brought, it is all which the words of the legis- 
lature contemplate. 

Applying these principles to the point in question, they 
would seem to lead to the conclusion, that a settkement made 
in pursuance of a parol agreement before marriage, where 
such agreement is recited in the deed, would be valid and 
effectual as against creditors, under the 15th Elizabeth. 

There is no doubt that such settlements were sustained 
before the statute of frauds. The first case is in 13 Jac. 1, 
Griffin vs. Stanhope,! in which the husband had promised 
before marriage to assure a jointure of one thousand pounds 
per annum, and after marriage made a lease to trustees by 
way of mortgage, to secure the payment of the jointure. The 
court held, that this lease being made in pursuance of the 
first promise, although there was not any mention of any 
lease to be made, yet it was grounded upon a good conside- 
ration, and not fraudulent. In sir Ralph Bovy’s case? 
though the articles were in writing, the court’s second point 
was, that the settlement being in pursuance of articles made 
previous to marriage, had not the least colour of fraud, 
whereby a purchaser might avoid it; and if there had been 
but a verbal agreement for such a settlement, it would have 
served the turn, This indeed was a mere odi¢er dictum, yet 
may be safely adverted to in corroboration of a case in point, 
like Griffin vs. Stanhope. So the fourth resolution of the 
court, in Lavender vs. Blakstone,’ arising on a settlement 
made in 1653, is: “ Although it was here proved that on the 
marriage, he (the settler) promised to settle his estate when 
he arrived at the age of twenty-one, upon him and his issue, 
(which was agreed to be a sufficient consideration to avoid 


' Cro. Jac, 454, * 1 Ventr, 194. 22 Lev. 146, 
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fraud, although infants are not bound in law to perform such 
a promise), yet this settlement not being made until three or 
four years after he came of age, and not being settled directly 
according to said promise, it shall not be presumed to be 
made in performance of the said promise without direct proof 
thereof.”? Although the point did not here arise directly, yet 
these concurring authorities seem to settle it, that prior to the 
statute of frauds, a post-nuptial deed of settlement, when 
made in pursuance of a parol agreement before marriage, 
was valid as against creditors. 

Indeed, independently of the provisions of that statute, how 
can the question be at all a doubtful one? The statute of 13 
Eliz. c. 5, it is true, avoids all conveyances not made on a 
consideration deemed valuable in law against previous and 
subsisting creditors, and that without reference to whether 
there was or was not fraud in fact. Now the original con- 
tract or assumpsit was founded upon a consideration, which 
the law deems more highly valuable than money. More 
sacred in honour and conscience, none certainly ought to be 
considered. It could not have been specifically enforced, 
(though how far marriage would have been considered a 
part-performance, as to have justified a court of equity in a 
departure from a general rule of its own formation, we no 
where find discussed, but since the statute the judges have 
not considered marriage as a part-performance), yet it was a 
legal contract upon which, if made to a person capable in law 
to sue, an action might be maintained upon it. Even if 
made to an infant, as we have seen in Lavender ws. Blak- 
stone, or to the wife where in law all contracts between her 
and her husband were released by the intermarriage, as in 
Griffin ws. Stanhope, the contract was still a moral obligation 
which would furnish a valuable consideration for a new 
contract. When a man is under a moral obligation which 
no court of law or equity can enforce, and promises, the 
honesty and rectitude of the thing is a consideration which 
will support his promise. As, if a man promises to pay a 
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just debt, the recovery of which is barred by the statute of 
limitations; or if a man, after he comes of age, promises to 
pay a meritorious debt contracted during his minority, but 
not for necessaries; or if a bankrupt in affluent circumstances, 
after his certificate promises to pay the whole of his debts; 
or where a party to a bill of exchange, who is discharged for 
want of due notice of its dishonour, makes a subsequent pro- 
mise to pay.—Rogers vs. Stephens,? Lundic vs. Robertson, 
Gibbon vs. Coggen.t And, in short, wherever a prior legal 
obligation has existed, which, by reason of some statute or 
stubborn rule of law, cannot now be enforced.—Cook vs. 
Bradley.’ In such and many other instances the promise 
gives a compulsory remedy.—Hawkes ws. Saunders.® 

Nor in the case of a parol executory contract, is any 
consideration good against the party, which would not be 
held good against his creditors. ‘There may be a difference 
in donationes inter vivos et causa mortis, which though 
purely voluntary, are good if executed by delivery of pos- 
session against the party, yet are open to assault from his 
creditors. So a bond or covenant may conclude the party 
by its seal, yet the form of it not conclude others interested 
from setting up the nudity of the pact to avoid it. Convey- 
ances, which are instruments under seal executed, fall within 
the reason of both exceptions, Thus a payment or other 
voluntary execution of a promise or engagement, made by a 
person before marriage and in consideration thereof, though 
the remedy may be lost both in law and equity by the subse- 
quent marriage, by the lapse of time, or the operation of some 
positive statute requiring a particular form, can no more be 
open to objection from creditors, than it could be by the per- 
son himself. A conveyance made upon the same considera- 
tion as would support a parol executory contract against the 
party himself, cannot be a mere voluntary conveyance. 

Let us now examine some of the cases which have arisen 


* 1 Leigh’s N. P. 34, *2T. R. 713. * 7 East. 231. 
a 
* 2 Camp. 168. * 7 Conn. 57. * Cowp. 290. 
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since the statute of frauds. The first is an anonymous case 
reported in Precedents in Chancery, p. 101. “A second 
marriage settlement is recited to be made in consideration 
that the wife had parted with the former settlement which 
appeared to be made after the marriage, but was recited to 
be made in consideration of a marriage portion secured, but 
no proof of any previous agreement for such settlement; yet 
the court presumed it, and so the second not voluntary against 
bond creditors.”’ This is indeed a very strong case, and can- 
not be supported to its full extent. To presume a fact essen- 
tial to the very gist of the justice of a cause, shows that there 
must have been something in the particular circumstances, 
not detailed in the report, which justified such a judgment. 
But assuming the fact which the court is said to have pre- 
sumed, the case is fully to the point. It indeed appears to 
have recited the parol agreement which, from the character 
of some subsequent cases to be hereafter referred to and com- 
mented on, it may be proper to notice here in passing. 
Though such recital may be conclusive against a party, how 
far it is even prima facie evidence against strangers, will be 
noticed as an open question hereafter, The next case is 
Montacute vs. Maxwell. The fullest report of it is in 
Strange. It was a bill by a wife against her husband, 
to enforce a parol agreement or promise made by him before 
marriage. It seems she brought him considerable personal 
estate. The bill set forth that upon his addressing her, she 
insisted upon having the entire disposal of her own estate, 
and drew up a short writing with her own hand to that effect; 
that he promised to sign it, but put her off on pretence of 
advising with counsel and having writings more at large pre- 
pared; that she frequently demanded of him to execute such 
writings, which he constantly promised as soon as finished 
by counsel, but delayed it till she married him. That after 
marriage she pressed him by letter to perform his promise, 


* 1 Peere Wms. 618. 1 Strange 236, 
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and he answered her by another letter, that he thought it very 
reasonable she should have the disposal of her own estate, 
that he never intended the contrary, but that she should com- 
mand her own fortune as she pleased. The defendant denied 
that he signed any such agreement in writing; and as to any 
parol promise, he pleaded the statute of frauds and perjuries, 
Lord Chancellor Parker held that where there is no fraud, 
but one party only relies upon the honour, word or promise 
of the other, the statute making these promises void, equity 
will not interfere. The report in Strange makes him add, 
“To say therefore the agreement is to be executed in this 
court, because performed in part by the marriage, is to break 
the very words and intention of the statute, which has put 
this very case and says it shall not be binding.”” The justice 
and equity of the doctrine which refuses to consider the solem- 
nization of an irrevocable contract like matrimony, as a part- 
performance, when the party cannot be put back in salu quo, 
any more than when possession is taken and improvements 
made, will be the subject of some remarks before this article 
closes. At present it may be taken as sustaining the received 
doctrine to the extent only that a court of chancery will not 
enforce a parol contract in consideration of marriage, though 
the marriage after takes place. If, however, a woman during 
a period of more special confidence even than that between 
trustee and cesfui que trust, attorney and client, or even 
husband and wife, is put off with such mere pretexts from 
reducing the agreement to writing, then according to the best 
settled doctrines of the court, to prevent the statute which was 
passed against fraud, from becoming an engine of fraud, the 
agreement ought to have been enforced. The report in Peere 
Wms. makes the chancellor say however, “As to the letter, 
it consists only of general expressions; as ‘that the estate 
should be at the plaintiff’s command or at her service ;’ indeed, 
had it recited or mentioned the former agreement, and pro- 
mised the performance thereof, it had been material.’” That 
is, if the parol promise had been carried out by an agreement 
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reduced to writing after the marriage, the decision would 
have been different. Accordingly, in Strange, it appears the 
plaintiff afterwards amended her bill by a further charge; that 
in order to induce her to marry him without a previous settle- 
ment, he promised to take the sacrament on it, and did take 
the sacrament on it. And that after the marriage he wrote 
a letter, wherein he promised to make such settlement, and 
that he was ready to sign the writing according to her desire. 
To this his answer it is not material to recite, and then he 
pleaded the statute again. And the lord chancellor said, 
“The case is very much altered now from what it was at 
first. Then it stood purely on the parol promise before mar- 
riage, upon which there was no colour to relieve the plaintiff, 
But such parol promise on marriage is sufficient consideration 
to support a settlement made agreeable to it after marriage. 
This has been frequently determined. So it is also sufficient 
consideration to establish a promise made in writing after 
marriage.” He then proceeds to comment upon the parti- 
cular circumstances disclosed by the bill and answer, and 
concluded by ordering the plea to stand for an answer. 

We have occupied some space with this case, because it is 
the first which is reported with any accuracy of detail, and 
because the final judgment is so clear and decisive upon the 
points in question. It does not appear to have been a new 
question in the court. The lord chancellor tells us that it had 
been frequently decided before. It has moreover some bear- 
ing upon the question, whether in order to support a settle- 
ment in pursuance of a previous parol promise, such pro- 
mise must be recited. It appears to go to this extent: that 
there must be some evidence in writing of the previous con- 
tract, and that it is not necessary that that evidence should be 
of a date anterior to the marriage. The letter written by Mr. 
Maxwell subsequent to that event, was looked upon as the 
material turning point of the cause, It first went off on the 
idea that the letter was too general and indefinite in its terms; 
and when it was found to be more particular, upon the hear- 
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ing of the amended bill and answer, a different result was 
produced, and the plea of the statute was disallowed. 

The next case of any consequence is Dundas vs. Dutens.! 
It was the case of a settlement after marriage, reciting that 
previously thereto it had been agreed between the parties that 
the wife’s fortune should be settled to the several uses and 
purposes therein mentioned. And this was a creditors’ bill 
to have the settlement declared fraudulent and void as against 
the creditors. The fund was stock remaining in the names of 
the executors of the wife’s father, but specifically appropri- 
ated and set aside for her. It is true the court decided that 
the creditors, even admitting the deed fraudulent, had no 
equity to come upon this fund; but lord chancellor Thurlow 
expressed himself so decidedly upon the point in question, 
which was fully discussed at the bar, that if it does not furnish 
us with the authority of his decision, it does with the full 
weight and influence of his decided opinion. He said, “He 
could not conceive that a settlement made after marriage in 
pursuance of an agreement, though only parol, could ever be 
reckoned a fraudulent settlement: that the cases, though they 
had gone a great way in treating settlements after marriage 
as fraudulent, had never gone to such a length as that, and 
he was therefore clearly of opinion that the settlement was in 
itself valid.”? This report of what he said is taken from Coz ; 
it is somewhat differently stated in Vesey. He is there made 
to say: “If the husband makes an agreement that he would 
settle, and then in fraud of that agreement got married, would 
not he be bound by it? I thought there was a case in point 
for that. What the settlement might be if made upon himself 
after marriage, is another question. But in Equity Cases 
Abridged, where there was an agreement before marriage, 
and the father drew the man in, and was privy to his having 
married without any execution, then refused to execute, relief 
was given. If in this case there was an agreement before 
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marriage, and afterwards he drew her in to be married, and 
then refused to perform it, it appears to me to be that kind of 
fraud against which this court will relieve. If there is a parol 
agreement for a settlement upon marriage, after marriage a 
suit upon the ground of part-performance, would not do, 
because the statute is expressed in that manner; but is there 
any case, where in the settlement the parties recite an agree- 
ment before marriage, in which it has been considered within 
the statute ?’’ 

Dismissing for the present what is here said upon the sub- 
ject of part-performance, it might appear that the chancellor’s 
conclusions, as briefly expressed in Cox, were founded upon 
circumstances of actual fraud. But there really was nothing 
in the case stronger than in Montacute ws. Maxwell, nor 
stronger than nine out of ten cases of the kind would in all 
probability be—strong promises made during the period of 
courtship, and nothing to show there was not an honest inten- 
tion to fulfil them but the neglect to do so. There were no 
circumstances in either Montacute vs. Maxwell, or Dundas 
vs. Dutens, evincing a design to entrap the lady; yet the gross 
negligence of the intended husband, in not performing the act 
while it was in his power to do it in an unquestionable man- 
ner, might very well in both these cases be deemed a legal 
fraud. The quere made in the concluding paragraph of the 
opinion as given in Vesey, shows that the fact of the recital 
of the agreement in the settlement was adverted to and consi- 
dered important. The opinion then seems to have been that, 
with circumstances showing fraud, the parol agreement would 
be supported and enforced, and a settlement reciting it, whe- 
ther there was fraud or not, would be considered valid, and 
sustained, 

It must be admitted that the opinion of Lord Northington, 
in Spurgeon ws. Collier! seems in some degree to contradict 
the conclusions to which the previous cases lead. That was 
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a settlement averred to be in pursuance of a parol agree- 
ment, but not recited, and the proof aliunde of the existence 
of the parol promise failed. But the lord keeper said, that 
“if proved, it would not better the case. It is admitted that 
since the statute, though such promise were made, there could 
be no remedy. Then the settlement was voluntary, for it 
could not be compelled. It was made to a person having no 
right to demand it; for where there is no remedy there is no 
right. But if such parol agreement were to be allowed to 
give effect to a subsequent settlement, it would be the most 
dangerous breach of the statute, and a violent blow to credit. 
For any man on the marriage of a relation, might make such 
promise, of which an execution never could be compelled 
against the promissor; and the moment his circumstances 
failed, he would execute a settlement pursuant to his promise, 
and defraud all his creditors.” 

This opinion is open to several observations. The case is 
decisive of nothing, as the evidence failing, the question did 
not arise. But conceding to it the respect to which it is no 
doubt entitled, and which has been claimed for lord Thurlow, 
it is to be remarked that it certainly cannot be generally true, 
that every settlement is voluntary which cannot be enforced. 
The maxim holds good in equity as well as at law in many 
cases, Fieri non debet, factum valet. Nor does it apply 
to the admitted cases of a voluntary portion paid to the wife, 
by her parent or friend after marriage, and a settlement made 
to the husband thereupon.—Stileman vs. Ashdown,! and the 
cases there cited. It is true, chancery will not decree posses- 
sion of any part of the wife’s fortune to the husband, unless 
he has made or makes a proper settlement upon her. But 
these are not cases in which the husband could have gone 
into chancery to compel payment. What is to be said of the 
case of a contract for the sale of real estate, with a payment 
of part or the whole of the purchase-money; not such a part- 


12 Atk. 479, 








—e¢ 








POST-NUPTIAL SETTLEMENTS. 313 





performance as to take the case out of the statute, for the con- 
tracting parties can still be placed in statu quo, where neither 
an action at law could be maintained upon the contract, nor 
a bill in equity to enforce the specific performance? Will 
it be said that a deed executed by the vendor, in pursuance 
of such parol contract, is a voluntary deed, because the con- 
tract itself could not be enforced? Shall the pecuniary con- 
sideration of the parol contract attach itself in this case to the 
deed, and the equally high, if not higher consideration, of 
marriage in the other case not do so? The practical difficulty 
or inconvenience stated by the lord keeper might indeed 
occur, but it would be for the court to consider the character 
of the contract or promise made before, and if not distinct, 
solemn, and unequivocal, not allow it to stand. Certainly 
mere passages of gallantry could not be so considered. 

Sir William Grant, in Randall vs. Morgan,! after holding 
that a letter written before marriage, did not in its terms 
amount to an agreement, in regard to a letter written 
after marriage, said: “Supposing, however, that this letter 
refers to some parol promise before the marriage, I doubt 
extremely whether that would be sufficient to entitle the 
court to construe this into an acknowledgment of a debt; for 
the promise being in itself a nullity producing no obligation, 
a written recognition after the marriage would give it no 
validity. Otherwise the construction of the fourth section of 
the statute, would be just the same as the seventh, which 
requires only that a trust shall be manifested by writing. 

* * «* « « There are dicta that a settlement after mar- 
riage, reciting a parol agreement before marriage, is not 
fraudulent against creditors, providing the parol agreement 
had actually existence. But I do not know that the point 
has been directly decided. It was discussed in Dundas vs. 
Dutens; but lord Thurlow, though inclined that it should 
stand good, said it was a mere matter of curiosity, if the first 
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point was against the plaintiff, as it was. <A case in Levinz 
is there referred to—a dictum, not a decision, that the settle- 
ment was void; for though a parol promise before marriage 
was proved, and a settlement after the marriage, yet it was 
not made with such a correspondence to the parol promise, as 
to appear to have been made in execution of it, and therefore 
it was held that the court could not connect them; but the 
settlement must stand upon its own footing as a mere settle- 
ment after marriage. Such a case might bear a little by 
analogy upon the present, supposing this a recognition of a 
parol promise before marriage. But that does not exist 
here.”’ ° 

This case arose upon a bill by a husband, to establish a 
parol promise by the wife’s father before marriage. It is dif- 
ferent from the case of a subsequent settlement in pursuance 
of such promise, and need not therefore be at present im- 
pugned, even if it did not go mainly and expressly on the 
ground that the promise was not sufficiently proved. The 
ground of the opinion is, that the fourth section makes the 
promise an absolute nullity, and therefore no subsequent 
writing can revive that which was originally in itself void. 
But with due deference, the words of the fourth section do 
not avoid the contract, but only bar the remedy. “ No action 
shall be brought, &c.’”’ The same section of the statute 
includes in the same circle of words the case of a “contract 
or sale of lands, tenements, or hereditaments, or any interest 
in or concerning the same;”’ and the uniform course of courts 
of equity has been in direct opposition to the idea that such a 
promise or undertaking is an absolute nullity, incapable of 
recognition or confirmation.! 

There are but few American cases. The most important 
and leading case is the decision of chancellor Kent, in Reade 
vs. Livingston,? That was a bill to set aside a settlement, 
averred but not recited to be in pursuance of a parol agree- 
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ment before marriage. There was no sufficient evidence, 
however, to establish the parol agreement. It consisted only 
of parol declarations of the husband after marriage. The 
settlement and agreement did not correspond with any pre- 
cision, and not being made until fourteen years after the mar- 
riage, and without any allusion to it, every intendment in its 
favour failed. After reviewing the cases with his usual 
ability, but with an evident inclination against the validity of 
any such settlements, he says: “I doubt much whether a 
post-nuptial settlement can be held valid as against creditors, 
by the mere force and effect of a recital in it of a prior parol 
agreement. The weight of authority, as well as the reason 
and policy of the case, I should be inclined to think are 
against it; but whatever may be the rule in that case, it is 
sufficient to observe that the settkement in question has no 
recital, and is not attended with any written recognition 
whatever of any prior agreement. There is not a single case 
that gives countenance to such a settlement. The decision in 
Beaumont vs. Thorp! seems to be completely in point. That 
was a settlement in consideration of a marriage already had, 
and as lord Hardwick observed, ‘without recital of any 
articles before marriage, and so on the face of it voluntary.’ 
He declared it fraudulent against creditors under the statute 
of Elizabeth, as the party was indebted to the plaintiff when 
he made the settlement.” 

If chancellor Kent’s doubt was, whether the recital alone, 
without evidence to establish the existence of the promise 
in fact, was sufficient to sustain the settlement, it was a doubt 
which might indeed arise from an examination of the cases, 
but must give way before the consideration of the simple 
principle, that the recital would be evidence as against the 
parties to the instrument, but not even prima facie as against 
strangers coming in to impeach it. He has not in his review 
of the cases, stated Montacute vs. Maxwell according to the 


* 1 Ves. 27. Bett’s Supp. 8. C. 
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final and full report of it in Strange; although he gives the 
reference to the book, he states the case only as reported in 
Peere Williams upon the preliminary hearing; he either did 
not examine that report of the case, or has failed to allow 
to that decision the full weight and authority to which as an 
adjudication upon the question it was justly entitled. The 
case, which is a most important one upon the general ques- 
tion of the validity of post-nuptial settlements as against cre- 
ditors, is not an authority on the points now in issue, as the 
failure of evidence prevented them from arising. The doubts 
of such a mind as that of chancellor Kent, intimately versed 
in the general features and historical details of equity juris- 
prudence, ought to inspire doubt in others who cannot boast 
the possession of his legal acumen and attainments; but it 
would seem, from the general accuracy with which he ha- 
bitually expresses himself, that it must be confined to the 
particular question of evidence which he has mooted, and not 
to the broad question of the validity of such settlements. 

From this general review of the cases, the following posi- 
tions seem deducible: 

1. A parol agreement or promise before marriage will not 
be enforced in equity, unless accompanied with circumstances 
showing actual] fraud. 

2. A post-nuptial settlement made in pursuance of a parol 
agreement before marriage, is not valid as against creditors, 
unless the parol agreement was such as could have been 
enforced, or there is some evidence in writing either aliunde 
or in the deed itself by way of recital. 

From analogy to their decisions upon questions arising in 
reference to the sale of real estate, courts of equity might with 
propriety have gone further, and held all such post-nuptial 
settlements valid, without requiring subsequent evidence in 
writing or proof of actual fraud. This tenderness of infring- 
ing the will of the legislature in the matter of marriage settle- 
ments, is striking. It perhaps would have been better had 
the strict letter of the statute been adhered to from the begin- 
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ning, and to have left it to the legislature from time to time 
to have declared and defined the exceptions which good policy 
and the convenience of the community demanded. The 
courts themselves however went to work to make these 
exceptions, and with no sparing hand. In particular, the 
doctrine of part-performance, as taking cases out of the statute, 
was early established, and has extended itself almost into a 
branch of study itself, from the variety and complexity of the 
cases and the principles to be educed. So far have the cases 
gone, that lord Redesdale was fully justified in saying as 
strongly as he did, that “under pretence of part execution, if 
possession is had in any way whatsoever, means are fre- 
quently found to put a court of equity in such a situation, 
that without departing from its rules, it feels itself obliged to 
break through the statute. And I remember it was mentioned 
in one case in argument, as a common expression at the bar, 
that it had become a practice to improve gentlemen out of 
their estates.’ Without going into any detail of the excep- 
tion, and the various exceptions to the exception, it may be 
stated as a general pervading rule, that wherever the parol 
agreement has been so far in part executed, that the parties 
cannot now be put in statu quo, equity will admit parol 
evidence to establish the contract, and proceed to enforce its 
specific performance. 

Is not marriage within this general and simple principle? 
Certainly the marriage contract cannot be dissolved and the 
parties remitted to their former condition. If therefore it has 
been entered into and consummated upon the faith of a 
previous parol agreement to make settlements, the parties 
respectively are in a condition in which they cannot be placed 
in statu quo. There is nothing more stringent, in the words 
of the statute, in the one case than in the other. And cer- 
tainly the degree of injury is much greater where interference 
is refused on the ground of the statute in a case the equitable 


* 2 Story: Eq. p. 90. 
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circumstances of which would justify it. It is difficult to see 
upon what solid principles rests the distinction; and it can 
only be accounted for from the fact, that the chancellors have 
felt that their construction upon the statute was a plain usur- 
pation of the province of the legislature, and not to be extended 
beyond the cases in which they were bound by the authority 
of previous decrees. These inconsistencies and anomalies in 
our system must be submitted to, though they may be 
lamented. A system of jurisprudence for a community, is 
not the work of a day, ora year, or an age, and when it 
passes through the occupancy of so many differently consti- 
tuted minds, and alterations are from time to time made as 
called for by the varying circumstances of trade, habits, and 
modes of action, the whole must be expected to present some- 
what the appearance of those ancient castles or seats, to which 
parts have been added in the various styles of the different 
periods in which they have been made. 





ART. III—THE SECURITY OF PRIVATE PROPERTY. 


THERE is nothing more certain than that in every country 
private wealth and happiness, and with them public power 
and prosperity, have been progressive in proportion to the 
security with which the inhabitants have been permitted to 
enjoy and dispose of the accumulation of their industry. It 
is the great incentive to the exertion of their intellectual as 
well as their physical faculties, that the dollar they may earn 
is exclusively their own, subject only to such call of their 
government as may be reasonable and necessary; and for this 
even, they receive or have a right to expect a full equivalent 
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in the protection it affords. In England, the parliament is 
omnipotent; but the principles of Magna Charta, sustained by 
the potent voice of public opinion, and based upon the sound- 
est views of political economy, that no man should be deprived 
of his freehold unless by the judgment of his peers or the law 
of the land, have always operated as a check as effectual as 
would be the provisions of a written constitution. To this 
cause as much as to any other, is to be attributed her early 
start and progressive advancement in public and private 
wealth. Onno other footing can the resources of any country, 
however rich and varied, ever be fully developed; and what- 
ever may be her institutions, they are radically defective if 
sufficient guards be not thrown around the rights of private 
property. 

Hance enim ob causam, says Cicero, maxime ut sua tue- 
rentur, respublice civitatesque constitute sunt. Nam etst 
duce natura congregabantur homines, tamen spe custodi# 
rerum suarum, urbium presidia querebunt. 

In a republic, where the legislature for the most part is 
annually elected, and where of course legislation partakes in 
a great degree of the passions and impulses of the moment, it 
is important to inquire into the extent of the power possessed 
by the majority, to encroach upon the fruits of honest industry, 
or interfere with the proprietor in his free and undisturbed 
possession and enjoyment. We mean of course without a 
revolution, which in its very nature throws society back upon 
its first principles, of the results of which courts and lawyers 
can take no cognizance. If there exist no legal or constitu- 
tional restraint upon the powers of government in this respect, 
we are really more insecure than in monarchial or even des- 
potic governments. While personal liberty, trial by jury, the 
elective and other political franchises, the liberty of con- 
science, of speech, and of the press, might perhaps have pro- 
tected themselves from their own democratic affinity, property 
eminently stands in need of every parchment barrier which 
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has been or can be thrown around it. There is no sympathy 
with it or for it in a democracy. The tendency on the part 
of the mass, is ever to encroach upon it as though it were the 
peculiar prerogative of the aristocracy, unmindful of the con- 
sideration that in disturbing the security of the possessions of 
the few, are destroyed also the hopes of the many. If those 
who framed our constitutions have failed in placing sufficient 
guards around the right of private property, it is to be feared 
that it is now too late to remedy the evil, and it must go far 
to detract from the reputation which those great and good 
men have acquired for wisdom and foresight. 

There seem to be only two cases in which government can 
rightfully interfere with the private property of the citizen or 
subject. The first is in the exercise of the right of taxation, 
the second in that of eminent domain. 

The right of eminent domain. ‘This right gives to the 
legislature the power of assuming the private property of a 
particular person. The constitution of the United States, act- 
ing upon the powers of the federal government, and the 
constitutions of very nearly all the particular states, have 
provided, that no man’s property shall be taken for public 
use, without the consent of his representatives, and without 
just compensation being made. It is not indeed expressly 
said that the assumption shal] only be for public use, yet it is 
certainly strongly implied. Indeed, an examination of the 
text writers will show an unprecedented concurrence in the 
position, that this power can be rightfully exercised only when 
the public good requires it. The framers of the constitutions, 
in the phraseology already quoted, evidently take this for 
granted; for if the private property of an individual may be 
taken for private purposes, then there is no obligation to make 
or provide compensation, and the land of A. may be taken 
and given to B. without a reason, and without an equivalent. 
It may be important, from the positions taken in a case to be 
hereafter cited, to show by copious extracts the unanimous 
concurrence of all distinguished jurists, in placing this limita- 
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tion upon the right of eminent domain. Directe publica sunt 
actiones ut pacis, belli, federum faciendorum ; aut res, ut 
vectigalia et si que his sunt similia in quibus comprehen- 
ditur et dominicum eminens, guod civitas habet in cives et 
res civium ad usum publicum.t dde quod ubi hujus do- 
minii usum rex exigit, compensatio tamen facienda est ut 
infra latius explicabitur2 Alibi diximus res subditorum 
sub eminenti dominio esse civitatis, ita ut civitas aut qui 
civitatis vice fungitur iis rebus uti, easque etiam perdere et 
alienare possit, non tantum ex summa necessitate que pri- 
vatis quoqgue jus aliquod in aliena concedit, sed ob publicam 
utilitatem, cui privatas cedere illi ipsi veluisse censendi 
sunt, qui in civilem cetum coierunts 

«“ The right of the legislative power over the property of the 
subject, is not a right to take the whole or indeed any part of 
it from them causelessly or arbitrarily. The preservation of 
each man’s property, is one of the ends which he proposed to 
himself in entering into civil society. But it is absurd to sup- 
pose, that he would give up the whole of his property for the 
sake of preserving it. And the right which the society has, 
either over his person or over his property, is to be measured 
by what he may reasonably be presumed willing to give up for 
the sake of obtaining those ends, which he proposed to him- 
self in becoming a member of such society. It is indeed rea- 
sonable to presume, that each individual would be willing to 
give up a part of his property for the sake of enjoying the 
rest in peace and security. It is therefore the business of the 
legislative power to consider and direct what part of each 
man’s private property it is worth to have the rest secured to 
him. *« * *« * « It might perhaps be of pudlic benefit, if 
the state could get possession of a private man’s lands. The 
society may want them for enlarging their roads, for erect- 
ing fortifications, or other public works of general utility. 


* Grotius, lib. i, cap. 3. s. 6. * Ibid. lib. iii. cap. 19. s. 7. 
® Ibid. lib. iii. cap. 20. s. 7. 
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The principles here laid down will show us, that the right 
which the legislative power has in the property of individuals, 
will not justify the taking such a man’s lands from him with- 
out making him amends. Such a tribute as this would not 
be a tax, which all the members pay in proportion to their 
property; it would be a payment exacted of one man for the 
benefit of the whole, and would therefore be contrary to the 
nature of civil society, which requires that the burden of all 
such public payments should be borne by the several mem- 
bers, in proportion to the interest which their property gives 
them in the general utility. But though the public should 
force him to give up his land, the burden is borne by all the 
members, if amends is made to him for it.” 

“It will be confessed, agreeable to natural equity, that when 
contributions are to be made for the preservation of some 
particular thing, by persons that enjoy it in common, every 
man should pay his quota, and one should not be forced to 
bear more of the burden than another. And the same holds 
to be equity also in commonwealths; but because the state of 
a commonwealth may often be such, that either some pressing 
necessity will not give leave that every particular subject’s 
quota shall be collected, or else that the public may be forced 
to want the use of something in the possession of some pri- 
vate subject; it must be allowed that the sovereign power 
may seize upon it, to answer the necessities of the state. 
But, then, all above the proportion that was due from the pro- 
prietors, is to be refunded to them by the rest of the subjects. 
For example, when a town is to be fortified, the fields and 
gardens of private subjects must be laid open, and perhaps 
their houses be pulled down, to give room for the works and 
ditches. In sieges, houses and trees that belong to private 
persons are taken down, that the enemy may not be sheltered 
by them, or the besieged incommoded. Materials private 
men lay by for their own use, may be taken and made use 


* Rutherford, b. ii. c. 3, s. 5. 
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of in public fortifications. In general scarcity, the storehouses 
and granaries of private subjects are set open. In the extre- 
mities of state, moneys entrusted with the government are 
seized. And private men’s coffers are rifled, when they are 
not kind or public spirited enough to offer their money volun- 
tarily by way of loan, as Xenophon says Cyrus did. Per- 
haps what Cesar did of this kind, when he came to Rome 
after the defeat of Pompey, is not to be justified, though he 
be supposed a lawful prince. For as Dio relates it: “He 
pretended to borrow the public money, when he found there 
was no other way of getting it, but continued to threaten 
force, and to demand it as his due, and yet was resolved 
never to pay it back.’? So again, if there be no other way to 
oblige a common enemy to retreat, our own country is to be 
laid waste, and all things which might be serviceable, to be 
carried away or left unfit for use. From all which it ap- 
pears, that transcendental propriety never takes place but 
in the extremities and necessities of the commonwealth. 
Though Becler, in his comment upon Grotius, lib. i, c. 1, s. 
6, observes, “that the necessity here meant hath its different 
degrees, and that it is not only at the last extremity this 
power may be made use of.’”” But neither, on the other 
hand, is this power to be extended too far, but should be 
reduced to equity as nigh as it is possible. And a famous 
example of this we have in Livy.!. From hence it may 
also be further inferred, that the prince himself cannot release 
a subject from the force of this transcendental propriety; be- 
cause the public extremities of the commonwealth must 
always be supposed to be unanswerable exceptions to all 
sorts of privileges. For it is a contradiction to pretend to be 
a subject, and yet to insist upon a right utterly inconsistent 
with common safety. But however, without dispute, they 
that have lost or sacrificed their fortunes to the public safety 
in such extremities, ought to have a restitution or satisfaction 


Lib, xxxi. c. 13. 
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made them, as far as it is possible by the whole common- 
wealth. Some indeed will make this exception, when, though 
the damage sustained be unavoidable, it might yet have been 
easily foreseen and prevented. For example, when houses 
built in the suburbs are pulled down in the time of war. 
For the proprietors of these can demand no compensation for 
their losses; because they knew before that they could not 
build in these places upon other terms. And consequently 
by building them notwithstanding, did in a manner tacitly 
consent to it. But much less can any compensation be 
allowed when the necessity was universal, and every subject 
suffered equal loss. For the public is concerned no further 
than to take care that the subjects be not injured by any ill 
conduct in government, but never obliged itself to bear all the 
damages they might at any time sustain.’”! 

“The sovereign or transcendental property, which as we 
have said constitutes the third part of the sovereign’s power 
over the estates of his subjects, consists in the right of making 
use of every thing the subject possesses, in order to answer 
the necessities of the state. Thus, for example, if a town is 
to be fortified, he may take the gardens, lands, or houses of 
private subjects situated in the place where the ramparts or 
ditches are to be raised. In sieges, he may beat down houses 
and trees belonging to private persons, to the end that the 
enemy may not be sheltered by them or the garrison incom- 
moded. There are great disputes among politicians concern- 
ing this transcendental property. Some absolutely will not 
admit of it; but the dispute turns more upon the word than 
the thing. It is certain that the very nature of sovereignty 
authorizes a prince, in case of necessity, to make use of the 
goods and fortunes of his subjects; since in conferring the 
supreme authority upon him, they have at the same time 
given him the power of doing and exacting every thing neces- 
sary for the preservation and advantage of the state. Whether 


' Puffendorf. 
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this be called transcendental property, or by some other name, 
is altogether indifferent, provided we are agreed about the 
right itself. To say something more particular concerning 
this transcendental property, we must observe it to be a 
maxim of natural equity, that when contributions are to be 
raised for the exigencies of the state, and for the preservation 
of some particular object, by persons who enjoy it in com- 
mon, every man ought to pay his quota, and should not be 
forced to bear more of the burden than another. But since 
it may happen that the pressing wants of the state and par- 
ticular circumstances, will not permit this rule to be literally 
followed, there is a necessity that the state should have a 
right to deviate from it, and to seize on the property of a pri- 
vate subject, the use of which, in the present circumstances, 
is become necessary to the public. Hence this right takes 
place only in case of a necessity of state, which ought not to 
have too great an extent, but should be tempered as much as 
possible with the rules of equity. It is therefore just, in that 
case, that the proprietors should be indemnified as near as 
possible, either by their fellow subjects or by the exchequer. 
But if the subjects have voluntarily exposed themselves, by 
building houses in a place where they are to be pulled down 
in time of war, then the state is not in rigour bound to indem- 
nify them, and they may be reasonably thought to have con- 
sented to this loss. This is sufficient for what relates to the 
right of the sovereign over the estates of the subject.’”1 

«“ Every thing in the political society ought to tend to the 
good of the community; and if even the citizen’s person is 
subject to this rule, their fortunes cannot be excepted. The 
state cannot subsist, or constantly administer public affairs in 
the most advantageous manner, if it has not the power of dis- 
posing, on occasion, of all kinds of goods subject to its autho- 
rity. It may even be presumed, that when the nation takes 
possession of a country, the property of certain things is 


* 2 Burlamaqui, part iii. cap. 5, s. 24, &c} 
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allowed to individuals only with this reserve. The right 
which belongs to the society or to the sovereign, of disposing, 
in ease of necessity and for the public safety, of all the 
wealth contained in the state, is called the eminent domain. 
It is evident that this right is in certain cases necessary to 
him who governs, and consequently is a part of the empire 
or sovereign power, and ought to be placed in the number of 
the prerogatives of majesty. When, therefore, the people 
submit the empire to any one, it at the same time yields to 
him the eminent domain, at least if it is not expressly re- 
served. Every prince who is truly a sovereign, is invested . 
with this right, in such a manner that his authority is limited 
in other respects. 

“If the nation disposes of the public property in virtue of 
the eminent domain, the alienation is valid, as having been 
made with a sufficient power. 

“When he disposes in like manner, in a case of necessity, of 
the possessions of a community or an individual, the aliena- 
tion will be valid for the same reason. But justice demands 
that this community or this individual be recompensed out of 
the public money; and if the treasury is not able to pay it, all 
the citizens are obliged to contribute to it; for the expenses of 
the state ought to be supported equally or in a just propor- 
tion. It is in this as in the throwing of merchandise overboard 
to save the vessel.’’! 

“ Domaine eminent. C’est le droit qu’a le souveraine de 
se servir pour le bien public dans un besoin pressant des 
fonds et des biens que possedent ses sujets. 

«“ Ainsi par exemple, quand la necessité du bien public re- 
quiert de fortifier une ville, le souverain est autorisé 4 prendre 
les jardins, les terres, et les maisons des particuliers, qui se 
trouvent situés dans |’endroit du il faut faire les remparts, les 
fossés, et autres ouvrages de fortification que demande l’in- 
terét de |’ état; c’est pourquoi dans un siege, le souverain abat 


? Vattel, book i. c. 20. 
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et ruine souvent des édifices, et des campagnes de ses propres 
sujets, dont |’ennemi pourrait sans cela retirer quelque grand 
avantage. 

“Tl est incontestable que Ja nature méme de la souveraineté © 
autorise le prince a se servir dans les cas urgens de nécessité, 
des biens que possedent les sujets, puisque en lui conferant 
V’autorité souveraine, on lui a donné en méme temps le pou- 
voir de faire et exiger tout ce qui est necessaire pour la con- 
servation et l’avantage de |’état. 

“J faut encore remarquer, que c’est une maxime de l’équité 
naturelle, que quand il s’agit de fournir ce qui est necessaire 
a l’état et 4 Ventretien d’une chose commune a plusieurs 
chacun doit y contribuer 4 proportion de l’interet qu’il y a: 
mais comme il arrive quelquefois que les bésoins presens de 
l’état et les circonstances particulieres ne permettent par que 
l’on suive cette regle a la lettre, c’est une nécessité que le 
souveraine puisse s’en écarter, et qu’il soit en droit de priver 
les particuliers des choses qu’ils possedent, mais dont |’état ne 
saurait se passer dans les conjonctures pressantes ou il se 
trouve: ainsi le droit dont il s’agit n’a lieu que dans de telles 
conjonctures. 

“Posons done pour maxime, avec M. de Montesquieu que 
quand le public a besoin du fonds d’un particulier il ne faut 
jamais agir par la rigueur de la Loi politique, mais c’est 1a 
que doit triompher la loi civile, qui avec des yeux de mere, 
regarde chaque particulier comme tout la cité méme. 

“Si le magistrat politique veut faire quelqu ’édifice public, 
quelque nouveau chemin, il faut qu’il indemnise noblement: 
le public est 4 cet égard comme un particulier qui trait avec 
un particulier, C’est bien assez qu’il puisse contraindre un 
citoyen de lui vendre son héritage, et qu’il lui dte le grand 
privilege qu’il tient de la loi civile, de ne pouvoir étre forcé 
d’ aliéner son bien. 

“ Beaumanoir, qui écrivait dans le douzieme siecle, dit que 
de son temps, quand un grand chemin ne pouvait étre rétabli, 
on en faisait un autre, le plus prés de l’ancien qu’il était pos- 
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sible; mais qu’on dedommageait les proprietaires aux frais de 
ceux qui tiraient quelqu’ avantage du chemin: on se déter- 
minait pour lors par la loi civile. On s’est determine de nos 
jours par la loi politique.”’ 

“Tl est donc juste que dans les rares conjonctures du l’état a 
besoin de priver les particuliers de leurs biens, alors 1. les pro- 
prietaires soient dédommagés par leurs concitoyens ou par le 
trésor public, de ce qui excede leur contingent, autant du 
moins que la chose est possible; que si les citoyens eux memes 
se sont exposés a souffrir cette perte, comme en bitissante des 
maisons dans un lieu du elles ne sauraient subsister en temps 
de guerre, alors l’état n’est pas tenu 4 la rigueur de les 
indemniser, et ils peuvent raisonnablement étre censés avoir 
consenti eux-mémes aux risques qu’ils couraient. 

“2, Le droit eminent n’ayant lieu gue dans une nécessité 
d’état il serait injuste de s’en servir en tout autre cas; ainsi le 
monarque ne doit user de ce privilege supérieur qu’autant 
que le bien public ly force, et qu’autant que le particulier 
qui a perdu ce que lui appartenait, en est dédommagé, s’il se 
peut du fonds public ou autrement: car d’un coté, la loi civile, 
qui est le Palladium de la propriété et de l’autre la loi de 
nature, veulent qu’on ne dépouille personne de la propriété 
de ses biens, ou de tout autre droit iegitemement acquis, sans 
y étre autorisé par des raisons grandes et importantes. Si un 
prince en use autrement a l’égard de quelqu ’un de ses sujets, 
il est tenu sans contredit de réparer le dommage qu’il lui a 
causé par la, puisqu’il a donné atteinte 4 un droit d’autrui cer- 
tain et incontestable; il le doit méme dans un gouvernement 
civil, qui quoique monarchique et absolu, n’est point despot- 
ique et ne donne pas consequemment au souverain, sur ses 
sujets, le méme pouvoir qu’un maitre s’arroge sur ses esclaves. 

«3. Il s’ensuit de la encore, qu’un prince ne peut jamais dis- 
penser valablement aucun de ses sujets des charges aux 
quelles ils sont tous astrains en vertu du domaine éminent, 
car tout privilege renferme une exception tacite des cas de 
nécessité et il parait de la contradiction 4 vouloir étre citoyen 
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d’un état et prétendre néanmoins avoir quelque droit dont on 
puisse faire ouvrage au prejudice du bien public. 

“4, Enfin, puisque le droit dont il s’agit ici est un droit 
malheureux et onereux aux citoyens, on doit bien se garder 
de lui donner trop d’étendue; mais il faut au contraire tem- 
pérer toujours les privileges de ce droit supérieur, par les regles 
de l’équité; et e’est d’aprés ces questions qui se sont éleveés 
entre les politiques au sujet du domaine éminent. Mais 
comme ces questions nous meneraient trop loin, et qu’elles 
sont d’une discussion trop délicate pour cet ouvrage, je ren- 
vois le lecteur aux savans jurisconsultes, qui les ont traiteés; 
par exemple 4 monsieur Buddeeus, dans son Histoire du 
Droit Naturel; 4 M. Bockmer, dans son Droit Public Uni- 
versel; i Grotius et i’ Puffendorf. Hie jura regum extremis 
digitis attigisse sat est,’”! 

“ The right of eminent domain or inherent sovereign power, 
gives to the legislature the control of private property for 
public uses, and for public uses only.?” 

We have perhaps been more copious in these citations than 
was necessary, but our object has been to show that every 
authority concurs in limiting the right of eminent domain to 
cases of urgent state necessity, or obvious public utility. 
Most of these writers lived in absolute or monarchial govern- 
ments, and are treating of the general limits to the powers of 
sovereignty, in a civilized and well regulated state. ft is 
clear that it never once entered their minds that it could be 
made a question, whether private property could be wrested 
from the citizen or subject for private purposes only: whether, 
in other words the property of A. could, without his consent 
express or implied, be taken from him and given to B. It 
will be strange indeed, if in the free and republican states of 
North America, there be found in our written constitutions 
no guarantee against such an act of injustice and oppression; 


' Article de M. le chevalier de Jaucourt. Encyclopedie Francaise, 
* 2 Kent’s Comm, 339. 
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and it may be a great question whether if none such exisf, it 
be not implied from the nature of things, so that as a primary 
and fundamental principle it may and ought to be acted upon, 
and applied by the courts in their judgment upon the validity 
of acts of legislation. 

By an act of the legislature of Pennsylvania, passed May 
5th, 1832, entitled, “An act regulating lateral rail-roads,’’ it 
was permitted to any owner of real estate in the vicinity of 
any public canal or rail-road, to enter upon, survey and lay 
out a road from their property to such public canal or rail- 
road, providing for the appointment by the court of common 
pleas of the proper county, of six disinterested and judicious 
men, resident in the said county, who should view the pro- 
posed route, and if they or any four of them should deem the 
same necessary and useful for public or private purposes, to 
report in writing what damages would be sustained by the 
owners of the intervening land, it being made the duty of the 
viewers to take into consideration in assessing the damages, 
the advantages which might be derived by said owners from 
the making of such rail-road. The award of the viewers may 
be appealed from, and the matter is then tried and decided 
by the court anda jury. After various provisions securing 
that the road be properly constructed, it is enacted that the 
praprietors of such rail-road, their workmen and agents, should 
not break ground, or commence the construction of the said 
rail-road, until the damages reported by the viewers, or 
awarded by the verdict of the jury, shall be tendered or paid 
to the party or parties entitled thereto, except in cases of their 
being unknown. Power is given to the proprietors of the 
rail-road to enter upon any adjoining lands to search for stone, 
gravel, sand, wood, or other materials to be used in the con- 
struction, but no materials shall be taken for such purpose, 
until the rate of compensation therefor shall be ascertained 
and settled with the owners of the said lands; but if the par- 
ties cannot agree thereon, each party shall choose a man, who, 
if they cannot agree, shall choose an umpire, all of whom 
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shall, under oath or aflirmation, fairly and impartially esti- 
mate the same, and such award shall be final and conclusive; 
but if the owner or owners of such land, out of which the said 
material shall be designed to be taken, shall be a feme covert, 
non compos mentis, out of the state or unknown, the court 
of common pleas of the proper county, shall in writing appoint 
three impartial men, who on oath or affirmation, shall fairly 
and impartially estimate the same materials, the amount of 
which said valuation shall be paid or tendered to the owner 
or owners thereof, if within the state and known, before they 
are removed or applied to the construction of the said rail- 
road. Provision is further made that the said road and the 
privileges appurtenant thereto, may be resumed by the com- 
monwealth, whenever the legislature shall enact the payment 
to the proprietors of such rail-road, their heirs and assigns, of 
the principal money expended in the construction of the same, 
The act then proceeds to declare, that the said rail-road shall 
and may be used by any person or persons transporting any 
thing thereon, in such cars, wagons, and vehicles, as are 
adapted to and used thereon by the proprietor or proprietors 
of the said rail-road or their agents, and no other, he or they 
using the same, paying four cents per mile on each and every 
ton weight of the article transported thereon, and on all single 
articles weighing less than a ton, it shall be lawful to charge 
and receive an advance not exceeding twenty per cent. on 
the rate as above established. 

Such were the material provisions of this act, which was 
evidently intended to assist the development of the mineral 
resources of the state, and which was confined in its operation 
to the counties of Lycoming, Luzerne, Schuylkill, and North- 
umberland, forming the anthracite coal bed. Apart from the 
single expression in the act which we have italicised, the tak- 
ing of private property for such lateral rail-roads, might be 
well considered as an appropriation for public uses. The 
right to the use of the road was thrown open to every body 
upon compliance with certain reasonable regulations, and the 

39* 
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payment of a reasonable toll. Its validity then, might be 
sustained upon the principle so ably expounded by judge 
Baldwin in Bonaparte vs, the Camden and Amboy Rail-road 
Company.' “It is next objected,” says the learned judge in 
that case, “to the validity of this law, that it is to effect a pri- 
vate object, in making a road for the benefit of the corpora- 
tion, and not for public use; that consequently the legislature 
have no power to authorize the appropriation of any part of 
the complainant’s property for such purpose, without his con- 
sent. If the law is clearly open to this objection, it is a fatal 
one, as it is opposed to every constitutional principle which 
protects the rights of property, to take it from the lawful 
owner and appropriate it to the private use of another, or a 
private corporation for its own use. Generally speaking, 
public corporations are towns, cities, counties, parishes, exist- 
ing for public purposes; private corporations are for banks, 
insurance, roads, canals, bridges, &c., where the stock is owned 
by individuals; but their use may be public.2 A road ora 
canal constructed by the public or a corporation, is a public 
highway for the public benefit, if the public have a right of 
passage thereon by paying a reasonable, stipulated, uniform 
toll: its exaction does not make its use private. If the pub- 
lic can pass and repass, and enjoy its benefits by right, it 
matters not whether the toll is due to the public or a private 
corporation: the true criterion is, whether the objects, uses, 
and purposes of the incorporation, are for public convenience 
or private emolument, and whether the public can participate 
in them by right, or only by permission.’’ 

We do not propose therefore to question the propriety of 
the decision of the supreme court of Pennsylvania in Harvey 
vs. Thomas,’ by which the constitutionality of this act of the 
legislature of that state was sustained. The chief justice 
(Gibson), in delivering the opinion of the court, in the last 
paragraph of that opinion, seems to place it upon the only 


' Baldwin’s Rep. 205. * 4 Wheat. 664. * 10 Watts 63. 
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ground upon which it can be safely placed, when he says: 
« Pennsylvania has an incalculable interest in her coal mines; 
nor will it be alleged that the incorporation of rail-road com- 
panies, for the development of her resources, in this or any 
other particular, would not be a measure of public utility; 
and it surely will not be imagined that a privilege constitu- 
tionally given to an artificial person, would be less constitu- 
tionally given to a natural one.” 

The other reasons, however, which are given for the deci- 
sion, are so extraordinary, as to call for an examination of 
their soundness on principle and authority. The extent to 
which they appear to carry legislative power over the rights of 
private property, is truly alarming, and if true, it is difficult to 
see what security remains. The chief justice says: “The 
most material point in the cause, is that which involves the 
constitutionality of the statute on which the defendant’s right 
is founded: but it is one about which little need be said. If 
there is an appearance of solidity in any part of the argument, 
it is that the legislature have not power to authorize an appli- 
cation of another’s property to a private purpose, even on 
compensation made, because there is no express constitutional 
affirmation of such a power. But there is no express consti- 
tutional disaflirmance of it. The clause by which it is declared 
that no man’s property shall be taken or applied to public 
use without the consent of his representatives, and without 
just compensation made, is a disabling, not an enabling one: 
and the right would have existed in full force without it. 
Whether the power was only partially restrained, for a reason 
similar to that which induced an ancient lawgiver to annex 
no penalty to parricide, or whether it was thought there 
would be no temptation to the act of taking the property of 
an individual for another’s use, it seems clear that there is 
nothing in the constitution to prevent it; and the practice of 
the legislature has been in accordance with the principle, of 
which the application of another’s ground to the purpose 
of a private use, is a pregnant proof. It is true that the title of 
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the owner is not divested by it; but in the language of the 
constitution, the ground is nevertheless ‘applied’ to private 
use. It is also true, that it has usually, perhaps always been 
so applied, on compensation made; but this has been done 
from a sense of justice, and not of constitutional obligation. 
But as in the case of the statute for compromising the dispute 
with the Connecticut claimants, under which the property of 
one man was taken from him and given to another, for the 
sake of peace, the end to be attained by this lateral rail-road 
law, is the public propriety.” 

It is certainly a principle, that the general powers of sove- 
reignty are vested in the state governments, except where 
expressly limited and restrained. On the contrary, the federal 
government possess no powers other than those specifically 
granted or necessarily implied to carry the specific grants into 
execution. The state governments are governments of gene- 
ral powers—the federal government a government of limited 
powers. Yet what are the general powers of government in 
a civilized society? Is there no /ex legum, independent of 
express constitutional restrictions? It may be a wide and 
dangerous door to open to judicial discretion, to say, that they 
shall apply to the question of the validity or invalidity of 
legislative acts, the general principles of just government as 
laid down by the most eminent jurists and text-writers. Yet 
suppose the legislature to pass a law arbitrarily depriving a 
citizen of life or liberty, without fauit or crime on his part, 
must we look in the constitution for an express disaflirmance 
of such a power? ‘There is no express disaffirmance of it, in 
the same sense in which it may be said that there is no express 
disaffirmance of the power of the legislature to take private 
property and apply it to public use. It is not necessary to 


* It was made a question in North Carolina, in the constitution of which state 
there is no clause declaring that “ private property shall not be taken for public 
uses without just compensation,” whether independent of any such provision, 
the legislature was not restrained by general principle from the exercise of the 
eminent domain, without making proper amends. It was held that the assess- 
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speculate upon the important and difficult question, of what 
would be done by the courts in such a case, supposing the 
position assumed by the chief justice to be correct, that there 
was no disaffirmance of the power in the constitution. There 
exists a disaffirmance of it, clear, positive and unequivocal, 
in the words of magna charta transferred into the bill of rights 
of every state of the Union which has a bill of rights, and 
standing out in bold relief in the declaration of rights adopted 
as part of the constitution of Pennsylvania. 

Nullus liber homo capiatur, vel imprisonetur, aut dis- 
seisietur de libero tenemento suo, vel libertatibus vel liberis 
consuetudinibus suis aut utlagetur aut exuletur aut aliquo 
modo destruetur, nec super eum ibimus nec super eum mit- 
timus, nisi per legale judicium parium suorum vel per 
legem terre. 

«Nor can he be deprived of his life, liberty, or property, 
unless by the judgment of his peers, or the law of the land.’ 

Now the force of this declaration is clear, and if applicable, 
decisive of the question. The only doubt that can arise on 
the language, is as to the signification of the words lex terre, 
or the law of the land. Does this mean broadly and gene- 
rally, an act of the legislature? “For the true sense and expo- 
sition of these words,”’ says lord Coke,? “see the statute of 37 
Eliz. 3, cap. 8, where the words, by the law of the land, are 
rendered without due process of law, for there it is said, 
though it be contained in the great charter, that no. man be 
taken, imprisoned, or put out of his freehold without process 
of the law, that is, by indictment or preferment of good and 


ment of the quantum and payment of the amount, might be made subsequently, 
and need not necessarily precede the entry and possession, under the statute au- 
thority: and the direct question was not decided. Chancellor Kent, after citing 
this case, remarks, that though it be not a constitutional principle, yet the prin- 
ciple exists with stringent force independent of any positive provision —2 Kent 
339, note. 

* Magna Charta, cap. 29. * Const. of Pennsylvania, art. ix. sec. 9, 

> 2 Inst. 50. 
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lawful men, where such deeds be done in due manner, or by 
writ original of the common law. 

«“ Without being brought in to answer, but by due process 
of the common law. 

“No man be put to answer without presentment before 
justices, or thing of record, or by due precess, or by writ ori- 
ginal according to the old law of the land. 

“Wherein it is to be observed, that this chapter is but 
declaratory of the old law of England.” 

Further on, in his comment on these same words, lord Coke 
observes: “ Against this ancient and fundamental law, and in 
the face thereof, I find an act of parliament made, that as well 
justices of assize as justices of peace (without any finding or 
presentment by the verdict of twelve men), upon a bare infor- 
mation for the king, before them made, should have full 
power and authority by their discretions, to hear and deter- 
mine all offences and contempts committed or done by any 
person or persons against the form, ordinance, and effect of 
any statute made and not repealed, &c. By colour of which 
act, shaking this fundamental law, it is not credible what 
horrible oppressions and exactions, to the undoing of infinite 
numbers of people, were committed by sir Richard Empson, 
knight, and Edmund Dudley, being justices of the peace 
throughout England, and upon this unjust and injurious act, 
(as commonly in like cases it falleth out), a new office was 
created, and they made masters of the king’s forfeitures.” 

It is worthy of remark, that the amendments to the consti- 
tution of the United States' adopt this construction of lord 
Coke, and use the language, “nor be deprived of life, liberty, 
or property, without due process of law.’”? And the learned 
commentator on the constitution observes, that “this clause 
in effect affirms the right of trial according to the process and 
proceedings of the common law.’”? 

The same provision which secures our lives and liberties 


* Art. v. * 3 Story 661. 
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against an arbitrary exercise of legislative power, and there 
is no other, extends to our property. There are provisions 
which secure a person, accused of a capital or other crime, the 
right of a finding by a grand jury, to be heard by himself and 
his counsel, to demand the nature and cause of the accusation 
against him, to meet the witnesses face to face, to have com- 
pulsory process for obtaining witnesses in his favour, and a 
speedy trial by an impartial jury of the vicinage. But sup- 
pose him accused of no crime—no criminal prosecution insti- 
tuted against him, when according to the letter these provi- 
sions do not apply, can an act of the legislature immure him 
in a dungeon, or hand him over to the executioner? If pri- 
vate property can be taken for private uses, then this may 
indeed be so. But such an act of the legislature would not 
be a law of the land. It would partake of the character of 
the statute referred to by lord Coke, as contrary to the spirit 
of this chapter of magna charta; and much more would an 
act operating in a particular case. 

If, however, this clause of the bill of rights should be 
thought inapplicable, the provision! that the people shall be 
secure in their persons, houses, papers, and possessions, from 
unreasonable searches and seizures, seems ample to reach the 
ease. And if that fail, the provision which prohibits the 
legislature from impairing the obligation of contracts, would 
give the courts the power of declaring void any law which 
interferes with the quiet enjoyment at least of real estate, 
which has been derived from the grant of the state, or of those 
to whose sovereign or proprietary rights the state has suc- 
ceeded, solemnly made to the original grantee, his heirs and 
assigns. 

Fortunately, these broad positions of the supreme court of 
Pennsylvania are not sustained by the current of American 
decisions. Chancellor Kent lays it down in the most em- 
phatic manner, that while it undoubtedly must rest, as a 


* Const. of Pennsylvania, art. ix. sec. 8. * 2 Kent 240, 
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general rule, in the wisdom of the legislature to determine 
when public uses require the assumption of private property ; 
yet if they should take it for a purpose not of a public nature, 
as if the legislature should take the property of A. and give it 
to B., or if they should vacate a grant of property or of a 
franchise, under the pretext of some public use or service, 
such cases would be gross abuses of their discretion, and the 
law would be clearly unconstitutional and void. Real pro- 
perty, and the rights and privileges of private corporate bodies, 
are all held by grant or charter from government; and it would 
be a violation of contract, and repugnant to the constitution of 
the United States, to interfere with private property, except 
under the limitations which have been mentioned. 

In the case of Hoke ws. Henderson, in the supreme court 
of North Carolina, it was decided that a clerk appointed 
under the provisions of an act of the legislature during good 
behaviour, had an estate in his office, and that although the 
legislature might destroy the office, and by consequence the 
estate in it, yet an act of assembly (providing for the election 
of clerks by the people, and changing their tenure from good 
behaviour to a term of years,) so far as it operated to divest 
the estate of the old incumbent without non user, or other 
cause of forfeiture, and transfer the office to another, was 
unconstitutional and void. The opinion of chief justice Ruf- 
fin, is a most able and triumphant vindication of the rights of 
private property against acts of legislative power. He says, 
“The great object of society, is to enable men to appropriate 
among themselves the things which in their natural state 
were common. The purpose of the ordinary laws instituted 
by society, is to protect the right to the things thus appropri- 
ated to one individual, from the acts and wrongs of other 
individuals. The right is yet exposed to the action of the 
mass of individuals composing the society; and against that 
there can be no effectual resistance, because it is sustained by 


' 4 Devereux 1, 
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physical force. There is nevertheless an intermediate power 
between that of an individual or a few individuals, on the one 
side, and the whole society on the other, from which danger 
to individual right may be apprehended. It is that power 
which resides in the person or body of persons, on which is 
conferred the authority to act in the name and with the sanc- 
tion of the supposed will of the whole community ; which may 
be observed and used contrary to the will of the community, 
for the purposes of private wrong. ‘The body possessing that 
power, we designate as the government of a country, whether 
it consists of one or more persons. ‘The great and essential 
differences between governments as distinguished from one 
another by their constitutions, consist in the greater or less 
personal liberty of the citizen, and the greater or less security 
of private right, against the violence or seizure of those who 
are the government for the time being. It is true the whole 
community may modify the rights which persons can have 
in things, or at their pleasure abolish them altogether. But 
when the community allows the right, and declares it to exist, 
that constitution is freest and best, which forbids the govern- 
ment to abolish the right, or which restrains the government 
from depriving a particular citizen of it. In other words, 
public liberty requires that private property should be pro- 
tected even from the government itself.’? Again, in referring 
to that clause of the bill of rights which has been cited and 
relied on in this article, he says, “These terms ‘law of the 
land,’ do not mean merely an act of the general assembly. 
If they did, every restriction upon the legislative authority 
would be at once abrogated. For what more can the citizen 
suffer, than to be ‘taken, imprisoned, disseised of his freehold, 
liberties, and privileges; be outlawed, exiled, and destroyed; 
and be deprived of his property, his liberty, and his life,’ 
without crime? Yet all this he may suffer, if an act of assem- 
bly simply denouncing those penalties on particular persons, 
or a particular class of persons, be in itself a law of the land 
within the sense of the constitution; for what is in that sense 
VOL. I. 40 
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the law of the land, must be duly observed by all, and upheld 
and enforced by the courts. In reference to the infliction of 
punishment, and divesting of the rights of property, it has 
been repeatedly held in this state, and it is believed in every 
other of the union, that there are limits on the legislative 
power, notwithstanding those words; and that the clause itself 
means that such legislative acts as profess in themselves 
directly to punish persons, or to deprive the citizen of his 
property without trial before the judicial tribunals, and a deci- 
sion upon the matter of rights as determined by the laws 
under which it vested, according to the course, mode, and 
usages of the common law as derived from our forefathers, 
are not effectually ‘laws of the land’ for those purposes. 
Although in some instances, the principle may have been 
misapplied, yet it seems in every ease in which it hath come 
into discussion, to be admitted to be a sound one, and the true 
import of the constitution. It was early asserted in an anony- 
mous caSe in 1 Hay. Rep. 29. It was acted on again in Den 
on dem. Bayard vs. Singleton, in 1787; in which it was held 
that the act for conferring titles derived by purchase from the 
commissioners of confiscated property, which directed that 
suits brought by claimants of such property should be dis- 
missed by the court on affidavit of the defendant, that he was 
a purchaser from the commissioners, was void. It was elabo- 
rately considered in the ease of the University vs. Joy, and 
declared again in Den on dem. of Hamilton vs. Adams. In 
Allen ws. Peden,‘ it was distinctly decided that an act of the 
legislature emancipating a slave against the will of his owner, 
was plainly in violation of the fundamental law of the land, 
and so void. And in Doe on dem. of Robinson vs. Barfield, 
that a deed of a married woman, not executed according to 
the existing law, did not pass the title to lands, notwithstand- 
ing an act of the legislature passed after her death, enacted 
that it should be good and effectual for that purpose. 


' Martin’s Cases, 48, #1 Murph. 58. 2 Hay. 310. 
3 2 Marph. 161. *2 Car. Law Rep. 632. * 2 Murph. 391, 
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It thus appears, that in respect to every species of corporeal 
property, real and personal, the principle has been asserted 
and applied. It has been adjudged that the legislature can- 
not seize the land or slaves of the citizen from him, and confer 
them on another; and in the case of Allen ws. Peden, it was 
applied in a remarkable manner, and to the extent that the 
legislature could not enact that the property in a slave should 
cease and exist in no person, upon the ground I presume, that 
it was not a general provision for the extinction of slavery, 
but the depriving of a single citizen of his property, without 
any motive of public utility or view to general expediency.”’ 

The case of Jones’ heirs vs. Perry et al., in the supreme 
court of Tennessee,' arose upon the validity of an act of the 
legislature of that state, authorizing the guardians of the minor 
heirs of a certain individual deceased, to sell his lands, and 
apply the proceeds in payment of his debts. The act was 
pronounced unconstitutional and void, on the ground that it 
was an assumption by the legislature of judicial functions; 
and it is worthy of observation, that the constitution of Ten- 
nessee does not, as some others do, contain a declaration that 
the legislative, executive, and judicial departments should be 
forever distinct and separate. The constitution of Tennessee 
is identical in this respect with that of Pennsylvania, and the 
decision in question was grounded on the simple clause com- 
mon to both instruments, declaring, “that the judicial power 
of the state shall be vested in such courts” as the legislature 
should direct. It was held to be clear, that the legislature of 
the state could not rightfully exercise a judicial power. The 
whole judicial power having been vested in the courts, the 
assumption of any such power by the legislature, would en- 
croach upon the jurisdiction of another co-ordinate depart- 
ment of the government, would transcend the powers en- 
trusted to it, and would consequently be unconstitutional, and 
the act would be void. Judge Green adds, in delivering the 


* 10 Yerger 59. 
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opinion of the court: “ We are next to consider whether this 
act of assembly is the ‘law of the land.’ By the eighth sec- 
tion of the bill of rights it is declared, «that-no freeman shall 
be taken, imprisoned, or disseised of his freehold, liberties, or 
privileges, or outlawed, or exiled, or in any manner destroyed 
or deprived of his life, liberty, or property, but by the judg- 
ment of his peers or the law of the land.’ Lord Coke, in his 
commentary upon magna charta,! in defining the meaning of 
the phrase ‘law of the land,’ ssays, ‘that the law might ex- 
tend to all, it is said, per /egem terra, by the law of the land.’ 
By this court, in many cases, these terms, ‘law of the land,’ 
are defined to mean a general and public law, operating 
equally upon every member of the community. 

“It is however contended, that this provision of the consti- 
tution was not intended to apply to a case like the present, 
but was intended to prevent majorities, in times of high poli- 
tical excitement, from passing partial laws, whereby to create 
forfeitures of estate and otherwise to destroy obnoxious indi- 
viduals, It is true, no doubt, but that the primary object of 
the framers of the constitution was to protect individuals in 
cases like those suggested in the argument. But the language 
used is of general application, and forbids the enactment of a 
partial law, by which the rights of any individual shall be 
abridged or taken away. Nor is there a single provision in 
our constitution more salutary in its character, or that de- 
mands in its enforcement the exercise of greater vigilance and 
energy. 

“The only means by which the legislature can be kept 
within the bounds of the constitution, in times of high poli- 
tical excitement, is to accustom its members to the restraints 
it imposes, and to check their assumption of an excess of 
power promptly, whenever the case occurs. If when the 
public mind is quiet, and public opinion sustains the courts 
in the dispassionate and impartial exercise of its supervisory 


* 2 Inst. 51. 
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power, petaiduene of constitutional violations shall not be per- 
mitted to take ‘effect, we may hope that each department of 
the government, accustomed to move in its legitimate sphere 
with uniformity and harmony, will not readily run into ex- 
cess, even in times of excitement and party strife. Public 
opinion, too, accustomed to yield to the authority of judicial 
decisions, and to sustain the courts, even when they arrest 
the operation of a legislative act, will acquire a wholesome 
morality and a firm tone, by which the courts will feel sus- 
tained and encouraged in the discharge of their duty, should 
the time ever come when this sanctuary will be the last hope 
of the oppressed. Every case, therefore, where the constitu- 
tionality of a legislative act is drawn in question, is a grave 
and important matter; and while on the one hand the courts 
ought to entertain for the legislature the highest respect, and 
to decide against their acts only from the clearest convictions 
of duty; on the other hand, where they are clearly satisfied 
the constitution is violated, they have no alternative om to 
declare that such act of assembly is not law.’ 

In the matter of John and Cherry streets, in the city of 
New York, in the supreme court of New York,! where an 
ancient street in the city of New York, situate south of the 
line designated by the act of the legislature passed 3d April, 
1807, as the southern boundary of that part of the city, autho- 
rized by that act to be surveyed and laid out into streets and 
public squares, was closed or discontinued in whole or in 
part, in improvements made under the direction of the corpo- 
ration, the /and over which such street or part of the street 
passed, was held to result to the owner of the land directly 
opposite to the portion of the street closed or discontinued, 
the title of such owner extending prima facie, and of com- 
mon right, ad filum medium viz, subject only to the publie 
right of way; and consequently, an act of the legislature 
vesting such street or portion of a street, so closed or discon- 


19 Wend. 659, 
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tinued, in the corporation of the city, is unconstitutional and 
void. By Cowen, j. “By an English statute, on laying out 
a new public way, the old must be sold to the adjoining 
owner;! and in that country, no doubt, the parliament would 
have power to divest the owner of all claim to any of his 
land, and even transfer it to another. Magna charta forbids 
the transfer, by providing that no man shall thus be ousted but 
by the law of the land; yet the charter is no more than a statute, 
and never was understood to stand absolutely in the way of 
the legislature. Under the provisions of our own constitu- 
tion, property cannot be thus transferred, unless it be taken 
for public use, nor then, except on payment of or provision 
for a just compensation. Accordingly, in 2/bany street, it 
was held, that a statute making provision for transferring to 
the corporation of New York a title to the fragments of lots 
which had been broken in laying out streets, though the same 
statute required compensation to be made, was void, on the 
ground that the land was not taken for public use. The late 
chief justice then said, that the clause withholding private 
property from public use, unless with compensation, in itself 
implies that it shall not be taken for individual use; and such 
I think is still more clearly the meaning, when that clause is 
considered in connexion with the preceding one, inhibiting a 
deprivation of property without due process of law. This 
clause is an enlargement and extension of the words in 
magna charta:? ‘No freeman shall be disseised of his free- 
hold, &c., but by the law of the land.’ These words, «by 
the law of the land,’ as said by Coke,‘ are properly rendered 
‘due process of law,’ among which he mentions the writ 
original at common law, the ordinary mode of commencing a 
suit to try the title; and see 3 Story: Commentaries, 661, 
§ 1783. Our constitution adopts the very words of Coke; 
and means undoubtedly that to werk a change of property 
from one private person to another, some proceeding must be 


* Woolrych on Ways, 60. * 11 Wend. 149. * Ch. 29. * 2 Inst. 50. 
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had in a court of justice or before magistrates; at least that 
the legislature should have no power to deprive one of his pro- 
perty and transfer it to another, by enacting a bargain be- 
tween them, unless it be in the hands of the latter, a trust for 
public use.” 

In the case of Varick vs. Smith and the Attorney-general, 
in the court of chancery of the state of New York, the ques- 
tion arose as to whether, where a dam is erected upon an 
ancient stream, to obtain a head of water for the use of one 
of the state canals, the surplus waters of the stream not 
wanted for public use, and which continue to flow over the 
dam and down the ancient channel, cannot legally be diverted 
by a lessee of the surplus waters of the canal, to the injury of 
the owners of mill privileges on the stream below the dam: 
It was decided that they could not, and on the principle that 
the legislature could not interfere with or divest the rights of 
the riparian proprietors below, for any other than public uses. 
Chancellor Walworth: “I had occasion in another case to 
say, that the right of eminent domain did not imply a right 
in the sovereign power of the state to take the property of 
one citizen and transfer it to another, where the public inte- 
rest would be in no way promoted by such a transfer; even 
if a full compensation for such property was awarded to the 
owner thereof. In this opinion I am fully sustained by the 
decision of the supreme court, in the recent case as to the 
extension of Albany street, in the city of New York.2 The 
principles upon which forced sales of private property were 
compelled by the civil law, for the public good, were certainly 
as extended as any government can ever claim, consistently 
with the private rights of its citizens. And it is not pretended 
that even under the arbitrary government of the Roman em- 
perors, it was lawful or justifiable for the sovereign to take 
the property of one citizen and give it to another, when the 
public interest was not concerned in such transfer.s A recent 


15 Paige 137. * 11 Wend. Rep. 149. 
3 1 Domat’s Civil Law, b. 1, tit. 2, § 13, 
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English writer, who admits the general right of the sovereign 
power to control or dispose of private property, paying a just 
compensation therefor, and to regulate and control the enjoy- 
ment of things before existing in common, considers a cause- 
less or corrupt limitation of pre-existing rights as an abuse of 
power.! Perhaps in England, where the power of parliament 
is said to be omnipotent, so far as the exercise of mere human 
power is concerned, there may be no remedy for such an 
abuse of power, where it is by a concurrent act of the three 
estates of the realm. But in a state which is governed by a 
written constitution like ours, if the legislature should so far 
forget its duty, and the natural rights of an individual, as to 
take his private property and transfer it to another, where 
there was no foundation for a pretence that the public was 
to be benefited thereby, I should not hesitate to declare, that 
such an abuse of the right of eminent domain was an in- 
fringement of the spirit of the constitution, and therefore not 
within the general powers delegated by the people to the 
legislature.”’ 

Even in Massachusetts, where the constitution expressly 
confers on the legislature full power and authority, from time to 
time to make, ordain, and establish all manner of wholesome 
and reasonable orders, laws, statutes, and ordinances, direc- 
tions, and instructions; so as the same be not repugnant or con- 
trary to the constitution; as they shall judge to be for the good 
and welfare of the commonwealth, and of the subjects thereof, 
chief justice Parker in the case of Rice et al. vs. Parkman,? 
observes: “No one imagines, that under this general autho- 
rity, the legislature could deprive a citizen of his estate, or 
impair any valuable contract in which he might be interested.”’ 
And in Wilkinson ws. Leland et al.,3 in the supreme court of 
the United States, in which the validity of an act of the legis- 
lature of Rhode Island was brought into question, Judge Story 
in delivering the opinion of the court, says, “That govern- 
ment can scarcely be deemed to be free, where the rights of 


* Thomas’ Univ. Jurisp. 171, * 16 Mass. 330, § 2 Peters 627. 
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property are left solely dependent upon the will of a legisla- 
tive body, without any restraint. The fundamental maxims 
of a free government seem to require that the rights of personal 
liberty and private property should be held sacred. At least 
no court of justice in this country would be warranted in 
assuming, that the power to violate and disregard them—a 
power so repugnant to the common principles of justice and 
civil liberty—lurked under any general grant of legislative 
authority, gr ought to be implied from any general expres- 
sions of the will of the people. ‘The people ought not to be 
presumad to part with rights so vital to their security and 
well being, without very strong and direct expressions of such 
an intention. In Terret vs. Taylor,' it was held by this court, 
that a grant or title to lands once made by the legislature to 
any person or corporation, is irrevocable, and cannot be reas- 
sumed by any subsequent legislative act; and that a different 
doctrine is utterly inconsistent with the great and fundamental 
principle of a republican government, and with the right of 
the citizens to the free enjoyment of their property lawfully 
acquired. We know of no case, in which a legislative act to 
transfer the property of A. to B. without his consent, has ever 
been held a constitutional exercise of legislative power in any 
state in the union. On the contrary, it has been constantly 
resisted as inconsistent with just principles, by every judicial 
tribunal in which it has been attempted to be enforced.”’ 

The authorities might be multiplied. It is consoling to find 
the sound positions of the general writers thus practically 
enforced through an independent judiciary; and the reader of 
this article will lay it aside with the reflection, that the liber- 
ties of the republican states of America will owe their perpe- 
tuity to their courts, executing the supreme will of the people 
as expressed in their fundamental charters, against acts 
of tyranny and oppression, whether proceeding from the 
executive or the legislature. 


19 Cranch 43. 
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ART. IV.—HABEAS CORPUS. 


(The following Article has grown out of the decision of the supreme court in the 
case of The People vs. M’Leod. It will of course be understood, that as it is 
published with the name of the writer, the hon. Daniel B. Tallmadge of New 
York, that the Editors do not endorse its positions, or open this Magazine 
unconditionally to the further prosecution of this controversy, much less ex- 
press thereby any approbation of the tone and spirit with which it may have 
been or be conducted. There is however, discussed in the following pages an 
important question, relative to the power of the courts to discharge on Habeas 
Corpus, or let to bail after indictment found, which possesses considerable 
general interest. In a note to the editors, accompanying his manuscript, 
judge Tallmadge says: 

“Shortly after the decision of the supreme court of New York in the case of 
Alexander M’Leod, I wrote an article for The New York Times, condemnatory 
of the opinion of judge Cowen, delivered in that case. A few days afterwards I 
visited the Virginia springs, and while there enlarged my article in the Times, 
converted it into a formal review of that opinion, and published it in a pamphlet. 

“The review was written with no unkind feelings to judge Cowen, or any 
member of the court. 

“The question in the case was one of life or death to the prisoner—involved 
most important principles of national law, and upon its determination seemed to 
depend, the alternative of peace or war between our own country and Great 
Britain. Believing the decision of the supreme court to be founded in errors, I 
undertook the task of pointing out those errors, and of bringing to light the true 
principles of the case, which seerned to me to be hidden, in the opinion of judge 
Cowen, under a confused mass of misapplied learning. 

“ With what success my efforts were crowned, it does not become me to say. I 
leave that to the determination of the public, conscious at the same time that the 
unanimous decision of so learned a bench as the supreme court of New York, 
places my argument before that public under great disadvantages. 

“ About six months after my review was published, the present reporter to the 
supreme court, Mr. Hill, under the immediate supervision of the learned judge 
Cowen, published in the Democratic Review, an extended review of my pamph.- 
let. The principal part of that article has recently been reprinted, by way of 
appendix to the third volume of Hill’s Reports of the Supreme Court, ‘ with notes 
by Cowen and Hill.’ Whilst the article from the Democratic Review occupies 
about twelve pages of this volume, openly printed and in large type, the notes in 
small type and closely printed cover thirty pages! 

“In this article in the Democratic Review, from the pens of the learned judge 
and his reporter, I was charged with misrepresenting and perverting the opinion 
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I reviewed. To show that I was not obnoxious to such a charge, I at the time 
prepared and published an anonymous reply.—I herewith send you the sub- 
stance of that reply, with such additions as the notes to the recent reprint in 3 
Hill Rep. suggests. 

“Whoever takes the trouble to read my review, will find that I have in every 
instance quoted at large from the opinion, whatever forms the subject of my 
comment. The judge in his reply has neither pointed out any part of the opi- 
nion which conflicts with those commented on by me, or attempted to explain 
those parts, with the view to a different construction from that I gave them. If 
there can be found in the opinion any principles that are in conflict with those 
in the passages which I have quoted from it, the fault certainly is not mine. 

“In a note to the appendix to 3 Hill, (p. 643,) a fresh charge of misstating 
judge Cowen is made against me; judge Cowen in this note says, ‘The review 
also misquotes judge Cowen’s observations upon the case of Rex vs, Acton, and 
then charges that he did not state it correctly, (26 Wend. 696,) whereas the pub- 
lished opinion shows that the case was stated by the judge precisely as the 
reviewer says it should be.—1 Hill, 375.’ On this charge, ‘mark now, how a 
plain tale shall put him down.’ This matter was decided at the July term of 
the supreme court at Utica, 1841. A copy of the opinion (like a president’s 
message,) was furnished by judge Cowen to the editor of the Utica Observer, 
put in type, and actually struck off before the opinion was delivered in court. 
The proof was submitted to, and corrected by judge Cowen. The opinion thus 
published under the immediate supervision of its author, and in this revised and 
corrected form copied into all the papers throughout the union, contained a 
statement of the case of Rex vs. Acton, precisely as I quoted it, both in my news- 
paper article and subsequently in the review. My newspaper article was pub- 
lished on the 20th and 2st of July, editorially, as the leading article in the 
Times of each day, headed, ‘Tue Case or M’Lrop,’ 

“I secured a copy of each of the papers to be sent to judge Cowen at the time, 
Afterwards, when I had completed the pamphlet review, I forwarded to him and 
to Mr. Hill, the reporter, each a copy, with my respects, Up to this period, no 
report of the case had been published in the volume of reports. That judge 
Cowen received the copy of the Times containing the articles upon his opinion, 
is apparent from the following statement, made in his article published in the 
Democratic Review, but which statement is omitted in the article as republished 
in the appendix to 3 Hill: 


“Democratic Review, p. 488.—‘In a few days after it (the opinion) was an- 
nounced, judge Tallmadge of the supreme court of the city of New York, a 
zealous political friend of Mr. Webster, drew up and published in the New 
York Times, the substance of what is contained in the work before us, which 
he soon afterward expanded to the dimensions of a pamphlet, calling it his first 
edition.’ 


“To prevent any misapprehension on this head, [ say that in the opinion of 
judge Cowen as first issued by himself, and published in all the papers through. 
out the union, he thus stated the case of Rex vs. Acton: 
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“In Rex vs. Acton, 2 Str. 851, the prisoner had been tried for the murder, and 
acquitted. Afterward, a single justice of the peace issued a warrant, charging 
him with the same murder, upon which he was again committed. On an offer 
to show the former acquittal in the clearest manner, the court refused to hear 
the proof. On the authority of this case, Mr. Chitty, at the page just cited, lays 
down the rule that the court will not look into extrinsic evidence at all.’ 


“In the newspaper article in the Times of the 21st of July, 1841, and subse- 
quently in the pamphlet review, I quoted the case as above, and made my com- 
rent upon it as follows: 

“* Now this case is stated by the judge entirely wrong. The person was not 
arrested for the same offence. ‘The detendant was the keeper of a prison, and 
was indicted by four several indictments for four several murders, and the ques- 
tion on the trial was, whether a place called the strong room was a proper place 
to confine disorderly prisoners in, the four prisoners having died whilst so con- 
fined. The jury acquitted the defendant. A single justice afterwards, upon a 
new information of a fifth person having been put into that room, and dying, 
thought fit to commit the defendant again for a fifth murder. 

“*The court refused to bail the defendant, and he remained until the assizes; 
when no bill being found, he was discharged, 

“*'Thus, instead of being, as judge Cowen supposed, a commitment a second 
time, after acquittal for the same offence, it was for an entire new offence. We 
cannot but express our surprise that the judge should, even if he had found such 
a monstrous case, cite it with approbation.’ 


“ After judge Cowen has received this criticism upon his statement of the case 
of Rex vs. Acton, he corrects his opinion in that particular, and publishes it in 


the volume of reports corrected as follows: 


“*In Rex vs. Acton, 2 Sirange, 851, it was alleged that the prisoner had before 
been tried for a murder and acquitted. Afterwards, on proof of facts exactly 
similar to those in question at his former trial, a justice of the peace issued a 
warrant charging him with another murder, and he was again committed. On 
his being brought up by habeas corpus, his counsel offered to show his former 
acquittal, yet the court refused to hear the proof’ 1 Hill 395. 


“T request the reader to compare the statement of the case of Acton as it 
appeared in the opinion originally in the newspaper, with his statement of it 
as it now appears in the volume of reports, and say, whether the original publi- 
cation could, by possibility, have been a misprint, overlooked by the judge in 
correcting the proof; or whether it is not a correction made by the judge from 
my remarks, by means of which, in the language of his note, ‘the case is stated 
by the judge precisely as the reviewer says it should be!’ 

“Here then we have a judge of the supreme court, falling into a most egregious 
error in an important opinion, having that error pointed out to him in a review 
of that opinion, he correcting the error in that particular by the lights of the 
review, and printing it in the volume of reports with the correction, yet charg- 
ing upon the reviewer a misquotation, and attempting to prove the misquotation 
by referring to the new copy of the opinion, made up, revised, and corrected by 
the reviewer’s notes! 

“I do not complain that the judge corrected his error before he printed the opi- 
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nion in the volume of reports; on the contrary, I highly approve of it, and wish 
he had gone so far in his corrections, that he could have said, the entire law of 
the M’Leod case ‘is stated precisely as the reviewer says it should be.’ 

“ Having now exposed this attempt to disparage the review by altering the text, 
I submit the following pages in reply to the matters in the appendix to 3 Hill’s 
R. It is proper to remark, that judge Cowen in his reply to the review, has 
scarcely referred to the main question involved in the case of M’Leod (to wit, 
whether he was, by the law of nations, entitled to the impunity of a soldier in 
time of war), but has contented himself with asserting that I have misstated the 
arguments which he urged against that impunity. In the review I endeavoured 
to show, not only the fallacy of judge Cowen’s arguments, and the misapplica- 
tion of his authorities on this question, but, in addition to and independently of 
any thing advanced by the judge, to maintain, by argument and authority, the 
impunity of M’Leod. My arguments and authorities the judge, in his reply, has 
scarcely touched; so that the chief question involved in the present discussion, 
is whether, in the review, I quoted the judge correctly, and fairly stated his posi- 
tions. I shall not therefore deem it necessary to renew the diseussion upon the 
points of law involved in M’Leod’s case, any further than to answer some queries 
propounded in the notes of the appendix to Hill. Whoever may desire to see 
my views on the main question, will look for them in the review,' not in the 
pages of this rejoinder. Whoever takes the trouble to read both, will, I flatter 
myself, be satisfied that I have neither maintained erroneous principles of na- 
tional law, nor misrepresented the positions or arguments of the opinion upon 
which I have commented.”} 


Tue pamphlet of judge Tallmadge upon judge Cowen’s 
opinion in the case of M’Leod, is the subject of an article in 
the May number of the Democratic Review.? 

When it is considered that the editor of the Review as a 
member of the legislature of New York, in concert with the 
hon. Michael Hoffman of the Assembly, took ground against 
the doctrines of judge Cowen’s opinion, it must have excited 
some surprise in the minds of his readers afterwards, to find 
him sustaining in his magazine entirely different principles. 


* 26 Wendell R., appendix. 

* The pamphlet of judge T. is republished in an appendix to 26 Wendell’s 
Reports: the article in the Democratic Review is republished in the appendix to 
3 Hill’s Reports. 
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If, too, we are not misinformed, this same editor, soon after 
the appearance of judge Tallmadge’s pamphlet, bestowed high 
praise upon it for the soundness of its doctrines and the ability 
with which they were maintained. 

An apology for publishing the article was probably found 
in the high source from which it emanated; for if we are not 
greatly mistaken it has the same paternity that the hotchpotch 
notes to Phillips’ Evidence have. 

In the article in question it is charged, that in judge Tall- 
madge’s pamphlet, “judge Cowen’s observations are perverted 
and falsified.” If Mr. Tallmadge has misstated judge Cow- 
en’s opinion, and “perverted and falsified his observations,” 
he has at least done judge Cowen the justice to quote that 
part of the opinion which formed the subject of the comment, 
and thus enabled the reader to judge of the force and fairness 
ofthecomment. Not so with the Democratic Review. While 
it charges judge Tallmadge with fabricating positions for judge 
Cowen, it most unfairly omits to quote the part of the opinion 
quoted by judge Tallmadge as his authority for the statement 
and comment. 

The tollowing are the passages from judge Tallmadge’s 
pamphlet which are cited in the Democratic Review, and in 
which passages it is charged that “judge Cowen’s observa- 
t ons are perverted and falsified.” 


“Tn opposition to this authority it will be seen that judge 
Cowen starts with the proposition that, so long as the entire 
peace of the two nations is not broken up—in other words, 
until congress shall declare war against England, or the queen 
of England against us—there cannot be a state of war that 
will warrant the destruction of property, or the taking of life 
in conflict on either side.’ 


Again, p. 14, after quoting Vattell, the Review adds far- 
ther: 


“ Vattell does not, like judge Cowen, call all wars unlawful 
that are not formally and solemnly declared by the war-making 
power of a government,” &e. 
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The writer in the Democratic Review, commenting on the 
foregoing quotations from judge Tallmadge’s pamphlet, at 
page 491, says: 

“Now we unhesitatingly admit, that had the judge advanced 
the position here imputed to him, he must have done so in 
disregard of the whole current of authority since the time 
of Grotius, The fact, however, is directly the reverse; and the 
review in this respect exhibits as cool a piece of controversial 
fabrication as was ever penned.” 

Now to test this question of “ fabrication,” we here subjoin 
> in judge Cowen’s opinion on this head, 
quoted in the pamphlet, and which formed the subject of the 
foregoing comment by judge Tallmadge. Judge Cowen in his 
opinion says: 


the “ observations’ 


“T deny that she [England] can, in time of peace, send her 
men into our territery, and render them impervious to our 
laws, by embodying them and putting arms in their hands. 
She may declare war; if she claim the benefit of peace, as 
both nations have done in this instance, the moment any of 
her citizens enter our territory, they are as completely obnox- 
ious to punishment, by our law, as if they had been born and 
always resided in this country. 

“J will not, therefore, dispute the construction which coun- 
sel put upon the language or the acts of England. To test 
the law of the transaction, I will concede that she had, by act 
of parliament, conferred all the power which can be contended 
for in behalf of the Canadian authorities, as far as she could 
do so.”’ 

“To warrant the destruction of property, or the taking of 
life, on the ground of public war, it must be what is called 
lawful war by the law of nations; a thing which can never 
exist without the actual concurrence of the war-making power. 
This, on the part of the United States, is congress: on the part 
of England the queen. <A state of peace and the continu- 
ance of treaties, must be presumed by all courts of justice till 
the contrary be shown; and this is a presumptio juris et de 
jure, until the national power of the country in which such 
courts sit, officially declares the contrary.” 


We feel assured that no one who reads these_“ observations 
in judge Cowen’s opinion,’ and the comment on them by 
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Mr. Tallmadge, can sanction the assertion that the observa- 
tions or positions of judge Cowen have been perverted or fal- 
sified. 

But as this is a grave charge, we prefer to examine these 
“ observations” in his opinion, a little more critically. 

“I deny (says judge C.) that she can, in time of peace, send 


her men into our territory, and render them impervious to 
our laws, by embodying them and putting arms in their hands.” 


If England is not in position, in time of peace, “to send her 
military into our territory and render them impervious to our 
laws,” how, we ask, can she place herself in a position “to 
send her military into our territory,’ and yet shield them 
from personal responsibility ? 

Judge Cowen has already given his answer: 

“She may declare war; if she claim the benefit of peace, 
as both nations have done in this instance, the moment any 
of her citizens enter our territory, they are as completely 
obnoxious to punishment, by our law, as if they had been 
born and always resided in this country.” 

What is this but saying that the military of England cannot 
make a hostile entry into our territory without making them- 
selves obnoxious to punishment by our laws, except they 
enter under a declaration of war? 

In the subsequently quoted paragraph of the opinion, judge 
Cowen not only reiterates his first position, in requiring a 
declaration of war by England to warrant the destruction of 
property or the taking of life, but adds that even after a aecla- 
ration of war by England, “a state of peace and the continu- 
ance of treaties, must be presumed by all courts of justice until 
the national power of the country in which the courts sit, 
“ officially declares the contrary.” 

Now whether the learned judge by “national power’’ 
means congress—that department which can alone declare 
war, or the executive, we are at a loss to determine. But it 
is quite manifest that the judge goes even beyond what he is 
represented by judge Tallmadge’s review to have done. He 
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will not allow our courts of justice to recognise the existence 
of a war, though it should be declared by England, and her 
cannon should be thundering about the building in which the 
court is sitting, unless the “national power’? on our side has 
also “officially declared”? that war does exist! In confirma- 
tion of judge Tallmadge’s reading of this opinion, we here 
add another extract from it. 

“The result is that no nation is bound to respect the laws 
or executive acts of any foreign government intended to con- 
trol or protect its citizens while temporarily or permanently 
out of his own country, until it first declare war. Its citi- 
zens are then subject to the laws of war. Till that comes, 
they are absolutely bound by the laws of peace.”’ 

With these remarks and the foregoing quotations from the 
opinion, we leave our readers to decide whether the commen- 
tary in the pamphlet, or the article in the Democratic Review, 
contains the “cool piece of controversial fabrication.”’ 

Another question of fabrication remains to be settled be- 
tween the writer in the Democratic Review and the author 
of the pamphlet. 

Judge Tallmadge attributes to the opinion the doctrine that 
where there has been an indictment found, the prisoner cannot 
be admitted to bail under any circumstances. 

The Democratic Review seems to concede that such doe- 
trine is not law, and asserts that no such reading of the law 
was “advanced by him (Cowen) even as a dictum.”’ Here 
also is an issue triable by the record; but the reviewer prefers 
to produce, instead of the language of the opinion, what he is 
pleased to term “the judge’s language in effect,””! made up by 
the writer for the occasion, and invested with the imposing 
form of a quotation, studiously suppressing those portions of 
the opinion quoted by judge Tallmadge in his pamphlet, to 
justify his comments on this head. 


*3 Hill 643. 
41" 
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We will here quote some of the language of judge Cowen’s 
opinion bearing upon this branch of the case. 

Judge Cowen first examines this question in reference to 
the powers of the court to bail or discharge, upon proof pre- 
senting a case of guilt or innocence, depending upon contro- 
verted facts. His conclusion on this head he gives as follows: 


“Taking these facts to be mere matters of evidence upon 
the issue of not guilty, and, of themselves, they are clearly 
nothing more, I am of opinion that they cannot be made 
available on habeas corpus, even as an argument for letting 
the prisoner to bail, much less for ordering his unqualified 
discharge.”’ 


After an examination of authorities confirmatory of this 
conclusion, the judge adds: 


“IT shall have occasion to inquire hereafter whether these 
views should not be regarded as a final answer to this appli- 
cation. That will depend on the question whether facts 
stated on the part of the prisoner, supposing them to be 
admissible at all, are proper for the consideration of the jury 
only.” 

The counsel of M’Leod produced to the court the official 
letter of the British minister, approving the act, and alleging 
“that the transaction on account of which M’Leod has been 
arrested, and is to be put upon his trial, was a transaction of 
a public character, planned and executed by persons duly 
empowered by her majesty’s colonial authority,” &c. 


Upon such a state of the case, on the argument, his counsel 
said,! “what the order was, is admitted; that it was obeyed, 
is admitted; the cause of its issue, its nature and object, are 
admitted; that Durfee was killed in its execution, is admitted ; 
and that this is the only murder or killing set forth in the 
indictment, is also admitted. There is not a single fact dis- 
puted, and not a material one that does not fully appear on 
this motion. Then why call for the intervention of a jury?’’ 

Again says the counsel, (p. 560). “The question now is, 
not whether M’Leod has or has not committed a homicide, but 


124 Wend. 553, 


























HABEAS CORPUS. 357 





is he in law a murderer? This question the code of nations 
must answer.”’ 


This position of the counsel is thus referred to by judge 
Cowen in the opinion: 


“But it is said his case belongs exclusively to the forum of 
nations, by which counsel mean the diplomatic power of the 
United States and England, or in the event of their disagree- 
ment, the battle field. I have already admitted that counsel 
may, under the 50th section of the habeas corpus act, allege 
and prove a want of jurisdiction. To show this the affidavit 
of M’Leod is produced, from which the inference is sought to 
be raised, that the Niagara frontier was in a state of war 
against the contiguous province of Upper Canada; that the 
homicide was committed by M’Leod, if at all, as one of a 
military invading expedition, set on foot by the Canadian 
authorities to destroy the boat Caroline; that he was a British 
subject. , That the expedition crossed our boundary, sought 
the Caroline at her moorings in Schlosser, and there set fire to 
and burned her, and killed Durfee, one of our citizens, as it 
was lawful to do in time of war.’’ 


Upon this view of the case, judge Cowen goes into an 
examination of authorities to show, that this invasion of our 
territory, the destruction of the boat, and the killing of Durfee, 
were not acts of lawful war, and furnished no protection to 
M’Leod, and that he was not, therefore, upon principles of 
law, entitled to a discharge. 

The judge however was not content to leave the matter 
resting upon the decision against M’Leod, of the question of 
law, which. his counsel presented; but in order to justify the 
court in its refusal to discharge, the judge, for the purpose of 
the argument, concedes the law to be in favour of M’Leod’s 
impunity, as his counsel had contended, and even then denies 
the power of the court to discharge. 


“It is proper to add, that if the matters urged in argument 
could have any /egal effect in favour of the prisoner, I should 
feel entirely clear that they would be of a nature available 
before the jury enly. And that, according to the settled 
rules of proceeding on Aabeas corpus, we should have no 
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power even to consider them as a ground for discharging the 
prisoner.”’ 


On this head, we add a further extract from the opinion. 


“When a grand jury have charged that a man has com- 
mitted murder in this state, I can imagine no case, whether 
the charge relate to the time of open public war or peace, in 
which he can claim exemption from trial. Wf he show that 
he was in truth acting as a soldier in time of public war, the 
jury will acquit him.” 

Who can read these paragraphs, and not understand judge 
Cowen to hold, that an indictment for murder totally bars 
any application for a discharge, on habeas corpus, under all 
imaginable circumstances. 

Did judge Cowen cite the case of Acton (that a man indicted, 
tried and acquitted on a charge of murder, if re-arrested for 
the same crime could not be admitted to bail,) to show that a 
prisoner might, wnrder some circumstances, be \et to bail? 
We apprehend not. Moreover this same case was entirely 
misstated, thereby making it a strong and apposite precedent 
against ever bailing or discharging after indictment. In mak- 
ing the citation, he unquestionably intended to show, by 
strong authority, that even the existence of a defence so 
important as a prior trial and acquittal, would not avail the 
prisoner, after indictment, upon an application to be bailed 
or discharged. “On an offer,’ says the judge, “to show the 
Jormer acquittal in the clearest manner, the court refused 
lo hear the proofs.” 

Judge Cowen in his opinion at the close of his citation of 
authorities against bailing prisoners, says, “some of them 
presented a state of things on which it was plainly impossible 
to convict.”” This remark could not have had an application 
to a case of controverted facts, but to a case of undisputed 
facts, raising a question of law so clearly in favour of a pri- 
soner, as to render it “plainly impossible to convict.””? The 
remark of course refers to the ease of .@cton, in which (as 
judge Cowen supposed,) the prisoner had before been tried 
for the same offence and acquitted. 
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The approbation with which judge Cowen speaks of the 
refusal to bail, where “it was plainly impossible to convict,’ 
furnishes additional evidence that his views of the law on this 
head, have not been misunderstood or misrepresented by 
judge Tallmadge. Under these circumstances, it is idle to say 
that judge Cowen has been misrepresented on the question of 
the power of courts under habeas corpus proceedings in 
behalf of a person indicted. 


' Judge Cowen fancies he has gained a great triumph, by showing that some 
of the cases cited by judge Tallmadge, where prisoners had been let to bail upon 
controverted facts, after indictment found, are not good law at the present day.— 
3 Hill 644-5-6, and note 44 at p.670, That these cases were not cited by judge 
Tallmadge as containing the true principles of law in cases of controverted facts, 
is apparent, first, from the manner in which they were introduced by judge T., 
and secondly, from the principle of law he finally lays down as deduced from all 
the cases upon the subject. 

The manner in which judge Tallmadge introduces these cases, is as follows: 


“ But although judge Cowen admits that his cases ‘ were all before indictment 
found, he says the principle of refusing bail after indictment, tor murder, ‘ has 
never, that we are aware of, been departed from in practice under the English 
habeas corpus act.’ Had the judge searched as diligently for cases in favour of 
this application, as he seems to have done for cases against it, he certainly would 
have come to a different conclusion as to the existence of authorities for letting to 
bail after indictment, whatever might have been his conclusion as to the true 
principle of law. Whilst the judge has not been able to cite a single case where, 
after indictment, the question of bail has actually arisen, we have been able to 
find several, where the question has not only arisen, but where the prisoner has 
been let to bail after indictment for murder and other high crimes.” 


The principle of law which judge Tallmadge deduces from all the authorities, 
is thus stated by him: 


“The true rule upon the subject of bail or discharge, after indictment for mur- 
der, undoubtedly is, for the judge to refuse to bail or discharge upon any affidav- 
its or proof that is susceptible of being controverted on the other side. When, 
however, the prisoner’s evidence is of that positive and certain character that it 
cannot be ‘ gainsaid,’ then the prisoner is entitled to be bailed or discharged; as 
in the case where the man supposed to be murdered is living; where the pri- 
soner has been tried and acquitted of the same offence; or where the supposed 
murder was a homicide committed in a war between two nations. 

“ As applicable to the case under consideration, if the attack on the Caroline 
was authorized and sanctioned by the Canadian authorities and the British gov- 
ernment, the evidence of such authorization furnished by the British government 
and the United States, is of that conclusive and record character that it cannot 
be controverted at the trial. If produced at a trial of the indictment, it would 
show a state of war between the two countries of the ‘imperfect sort’ stated by 
Rutherforth, but nevertheless a ‘lawful war, which furnishes, under the law of 
nations, an impunity to M’Leod, a soldier engaged in it. Ifsuch would be the 
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Having shown that judge Tallmadge’s pamphlet does not 
fabricate positions for judge Cowen, we will now see whether 
the Democratic Review has not fabricated positions for judge 
Tallmadge. 

Democratic Review, p. 494'—* Now the declaration of Mr. 
Webster,”’ [in his communication to Mr. Fox, conceding the 
impunity of M’Leod,] “whatever it may have been, was 
intended by him as no more than what it imports, viz. a mere 
opinion. ‘This is entirely obvious. Yet we find the Review 
quoting and pressing it into its service as a constitutional 
decision, definitely settling the general relations of peace and 
war between England and the United States, and absolutely 
binding our courts of justice. In other words, the reviewer 
considers that the supreme court was no longer to regard the 
treaty of peace as in force, because Mr. Webster had declared 
that it should be suspended for the special benefit of M’ Leod. 
Mr. Webster, however, had declared nothing of the kind.” 

With equal truth the writer might have added, Mr. Tall- 
madge had declared nothing of the kind. Mr. T. is charged 
with assuming such positions in his pamphlet, yet not a word 
is guoted by the Democratic Review to prove the truth of the 
allegation; and we unhesitatingly aver that not a sentence or 
word can be found in the pamphlet asserting or implying that 
Mr. Webster’s decision in favour of the impunity of M’Leod, 
was “settling the general relations of peace or war between 
England and the United States’’—or “that the supreme court 
was no longer to regard the treaty of peace as in force’’—or 
that “Mr. Webster had declared that it (peace) should be sus- 
pended for the special benefit of M’Leod.’’ On the contrary, 
Mr. Tallmadge’s position on this head is that the attack on 
the Caroline was an act of war of the imperfect sort, and did 


effect of that evidence on a trial of the indictment, then, on habeas corpus, the 
same incontrovertible evidence authorizes a discharge by the court.” 

Whoever reads the note of judge Cowen (3 Hill 671) upon chief justice 
Spencer's remarks on the power of courts to bail under the New York statute of 
habeas corpus, will perceive that those remarks are quoted in broken sentences, 
and that judge Cowen has “ made them ridiculous by making them his own.” 


* 3 Hill 640. 
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not break up “the general relations of peace”? between the 
two countries. To maintain this position, he quoted from 
several writers upon national law, and among others the fol- 
lowing, and italicised the words which show that one nation 
may be guilty of acts of hostility amounting to imperfect war, 
without breaking up “the general relations of peace.” 


Rutherforth says: “If one nation seizes the goods of another 
nation by force, upon account of some damage, &c., such con- 
tentions by force are reprisals. ‘There may be likewise other 
acls of hostility between two nations, which do not properly 
come under the name of reprisals, such as the besieging each 
other’s towns, or the sinking of each other’s fleets, while the 
nations in other respects are at peace with one another. 
These are pudlic wars, because nations are the contending 
parties. But as they are confined to some particular object, 
they are of the imperfect sort,’ &c.—b. ii. 9. 8. 10. 

Who, we again ask, is obnoxious to the charge of being 
guilty of a “cool piece of controversia! fabrication?” 

In the foregoing quotation from the Democratic Review, 
the writer seems to consider Mr. Webster’s communication to 
Mr. Fox, conceding the impunity of M’Leod, a mere opinion 
of Mr. Webster, and not a decision of the executive depart- 
ment of our government. 

The authorities cited by judge Tallmadge, to show. that the 
decision of the executive department, upon such a question, 
is binding upon the courts, are so overwhelming, that the 
author of the M’Leod opinion finds no means of escape but 
by now insisting that it was not a decision but a mere opinion. 
Judge Cowen did not originally in his opinion venture thus to 
dispose of Mr. Webster’s communication. He there seems to 
treat it as an executive decision, but claims for the judiciary 
the right to over-ride the executive function. “Diplomacy 
(says judge C.) is not a judicial but an executive function.” 
Again—* The executive power has charge of the question in 
its national aspect only.’”! 


' Judge Cowen, after insisting that Mr. Webster’s communication was a mere 
executive opinion, yet against the authorities judge Tallmadge has produced, he 
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Mr. Buchanan, of the United States Senate, also considered 
Mr. Webster’s letter to Mr. Fox a decision of the question. 
Mr. B., in a speech on the subject, deprecated the position in 
which matters might stand if the supreme court of New York 
should decide that M’Leod was responsible, while “ the secre- 
tary of state decides that he is not.”” He (Mr. B.) considers 


Mr. Webster’s letter as “prejudging this pending judicial 


question.” 

The memorable attack of the British ship of war Leopard 
upon the frigate Chesapeake, was an act of imperfect war, but 
did not break up the general peace between the two countries. 

It became the subject of diplomatic correspondence; and 
when the views of the representatives of the executive depart- 
ments of the two governments coincided, it was understood to 


be a decision of the matters involved, so that the judiciary of 


our country would not be at liberty to decide differently upon 
the subject. 

The Democratic Review, by a note, refers to Mr. Secretary 
Forsyth’s letter as being adverse to Mr. Webster’s and coin- 
cident with the decision of the court. To this several answers 
may be given—one, however, will suffice. The ground taken 
by Mr. Webster is not at all inconsistent with Mr. Forsyth’s 
views, as the British government had not at the date of Mr. 
Forsyth’s letter avowed the act. The avowal was a subse- 
quent act. Mr. Webster, in his letter to Mr. Fox, alludes to 
the cireumstance of the British government then having 
avowed the act, as giving to the affair an aspect it did not 
before possess. He says: 


“The communication of the fact that the destruction of the 
‘Caroline’ was an act of public force, by the British authori- 


pertinaciously insists that even if it be an executive decision, it has no binding 
force upon the courts. 

“When it” (the review,) “places him (Mr. Webster representing the execu- 
tive,)” in the attitude of pronouncing a judgment binding on the courts, it pushes 
him not only beyond his meaning, but beyond his pewer.—3 Hill 641. 

* 3 Hill’s R. 641. 
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ties, being formally made to the government of the United 
States by Mr. Fox’s note, the case assumes a decided aspect. 

“The government of the United States entertain no doubt 
that after this avowal of the transaction as a public transaction, 
authorized and undertaken by the British authorities, indivi- 
duals concerned in it ought not, by the principles of public law 
and the general usage of civilized states, to be holden person- 
ally responsible, in the ordinary tribunals of law, for their 
participation in it. And the president presumes that it can 
hardly be necessary to say that the American people, not 
distrustful of their ability to redress public wrongs by public 
means, cannot desire the punishment of individuals, when the 
act complained of is declared to have been an act of the 
government itself.”’ 

The article in the Democratic Review bears evident marks 
of having been written by judge Cowen or under his revision. 
Under colour of reviewing judge Tallmadge’s examination of 
his opinion, judge Cowen has made a laboured, though disen- 
genuous and shallow attempt, to bolster up the production. 
The resentment exhibited by the judge in this article, inspires 
a belief we had not before indulged, that even his eyes have 
been opened to the defects ef his opinion, though he has not 
the magnanimity to acknowledge them. If however such 
perception of the absurdities into which he has been led by 
carelessness or partizan hostility to Mr. Webster, should have 
its due effect upon his future opinions and decisions, the public 
will be much indebted to judge Tallmadge. 

The situation of judge Cowen is certainly a mortifying one. 
He no doubt considered ¢hat opinion the crowning act of his 
life, and anticipated an immortality that would place his name 
by the side of Eldon, Mansfield, and the other legal lumina- 
ries of Britain. 

All these glowing visions were extinguished by the plain 
and simple analysis of judge Tallmadge; for it is but justice 
to say, that the chief merit of judge Tallmadge’s review is in 
designating the very palpable errors with which the opinion 
abounds. The only thing necessary to be done was to place 
the doctrines of the opinion in juxtaposition with law and 

VOL. I. 42 
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precedent, This task the judge has performed, and the dis- 
crepancy is startling. 

Judge Tallmadge is charged with perverting and falsifying 
the opinion of judge Cowen, and though this charge, as it is 
made, implies many perversions and falsifications, the sufferer 
particularizes but two—the two we have already disposed of. 
We give the writer credit for quoting judge Tallmadge’s com- 
ments correctly; and had he had the candour, fairness, or 
common decency to extract that part of the opinion which 
judge Tallmadge quoted to justify his comment, the readers 
of the Democratic Review would have seen, not only that 
there could be no perversion in such a case, (as the opinion 
would always correct the comment) but that the comment 
followed the opinion almost to the letter. 

There never was a more fair and manly criticism than that 
of judge Tallmadge on this opinion. Whenever he states a 
position taken by judge Cowen, he quotes at length the lan- 
guage of the document, to show that the statement is verified 
by the text. Judge Tallmadge than controverts the position by 
arguments and the citation of authorities. 

Judge Cowen seems to congratulate himself upon finding 
that censure or condemnation is bestowed upon his opinion 
by those opposed to the politics of his party—chief justice 
Spencer, chancellor Kent, &c., and this he thinks was to be 
expected. Speaking of these gentlemen the writer says: 
“These we concede are distinguished jurists; and had they 
not been equally distinguished for the ardour of their attach- 
ments fo the political school of which Mr. Webster is the 
pride and boast, we should certainly have to congratulate 
the reviewer on the accession of such illustrious proselytes.’’ 
This is the first time we have heard that questions of national 
law were among the points of difference between the old prin- 


* Judge Cowen now charges a third falsification of his opinion by judge Tall- 
madge, 3 Hill’s R. p. 643, note. For an answer to this charge, see the letter of 
judge T. accompanying this article, at page 348, 
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ciples of the political parties of this country. We did suppose 
that national law depended upon the law of nature as applica- 
ble to all nations, and that its immutable principles were based 
upon the sense of all nations, and not upon the opinions of 
one, much less upon those of the political party of one. The 
writer in the Democratic Review, however, thinks otherwise; 
and we may hereafter refer to this report of judge Cowen’s 
opinion in the case of M’Leod, to ascertain, not what is the 
law of nations, throughout the world, but what is the party 
Jaw of nations in the state of New York. 

If the production be, as the Democratic Review implies, the 
national law of party, we can assure judge Cowen that such 
is not the national law recognised by judge Tallmadge, chan- 
cellor Kent, or chief justice Spencer. 

Did chief justice Spencer pass through the ordeal of party 
while on the bench, without a taint of suspicion being cast 
upon him by his opponents, the federalists, as administering 
the law of party or the law for partizan purposes; and is he 
now, upon the verge of eternity, to be charged with maintain- 
ing false principles of national law under the influence of 
party? Has he now sullied his fair fame, destroyed the high 
reputation he acquired during his official career, forfeited the 
well-won appellation of the “Mansfield of America,” by 
manufacturing national law “to order?’’ 

Has chancellor Kent, too, gone through the most exciting 
times of party during his long judicial career, without incur- 
ring a breath of censure from political opponents; and is he 
now to be charged with making national law for party? Is 


' Judge Cowen himself in his opinion, thus speaks of national law: 


“The books cited are treating of no narrow technical rule peculiar to the 
common law; but the law of nature and of nations, the same everywhere, of such 
paramount price as no municipal or international law could ever overcome, and 
intelligible to every living soul.” 

In this his more recent production, he de ‘cends even below the “narrow tech- 
nical common law,” and as a judge would solve an important question of national 
law, by referring it to the fluctuating doctrines of “a political school” or party 
in our own country! 
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this learned commentator upon national and municipal law, 
after obtaining a reputation second to that of no jurist of 
modern times, to be stigmatized in the closing years of his 
useful and eventful life, as having sanctioned erroneous prin- 
ciples of national law to subserve the views of a political 
party of the day? Have these two distinguished jurists, reared 
in opposite political schools, without consultation or concert, 
to the disgrace and ruin of their fair fame, determined to sanc- 
tion a false principle of national law, merely because it has 
been advanced by Mr. Webster, “a distinguished member of 
the whig party?’’ 

How mortifying to our pride, and derogatory to the judicial 
character of our country, is the concession implied in these 
remarks by judge Cowen, accounting for the wide difference 
between his own and the opinions of Spencer and Kent. 
Their opinions upon the AZ’ Leod question, he supposes, were 
controlled “by their attachment to a political school.”” Who 
can fail to understand him as taking merit to himself for con- 
forming his notions in that case to “the political school’ to 
which he boasts of belonging? 

Whatever judge Cowen may have done in this matter, in 
consequence of his “attachments to a political school,’ we 
can assure him that no one will believe Spencer and Kent 
guilty of so foul an act, as squaring their notions of national 
law by the fluctuating lines of a political party. 

There is another eminent jurist, whose name we might add 
to the list of those who hold opinions adverse to that of judge 
Cowen. 

In an opinion by Mr. Lee, the third attorney-general of the 
United States, addressed to the secretary of state, dated De- 
cember 29, 1797, we find the very principle discussed in the 
case of M’Leod, expressed as follows: 


«It is as well settled in the United States as in Great Bri- 
tain, that a person acting under a commission from a sove- 
reign of a foreign nation, is not amenable for what he does in 
pursuance of his commission, to any judiciary tribunal in the 

‘United States.” 
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But per contra, who are the great jurists that approve the 
opinion of judge Cowen, in the case of M’Leod? Turn over 
the many able periodicals devoted to sound and national 
politics: name them ‘rom Maine to Florida, and not one can 
be designated that sustained the opinion, save one, the Demo- 
cratic Review, professedly devoted to party, and whose editor 
consents to admit the article at war with his previously ex- 
pressed sentiments on the subject.t But in truth there is no 
question involved in the case of M’Leod, that partakes of the 
shade of “ party,’’ though some individuals on both sides have 
endeavoured to make party capital out of it. The article in 
the Democratic Review is not so much an effort to make the 
opinion of judgé Cowen support party, as it is to make party 
support the opinion. Having failed to obtain the approval of 
persons distinguished for intelligence and learning, an appeal 
is now made to the blindness of party to sustain an opinion 
of a judge of the supreme court! and the rallying cry is, that 
judge Cowen does not belong “ to the political school of which 
Mr. Webster is the pride and boast.” 

But there is another mode of accounting for this strange 
opinion, without referring it to partizan influence, as the 
Democratic Review has done. 

We understand that the celebrated Mr. Papineau, of Ca- 
nada, resided at the hospitable mansion of judge Cowen for 
several months before this question was argued. He is a 
gentleman of decided talent, of winning manners, fascinating 
in conversation, and to say the least of it, with all sympathies 
in favour of those engaged in the Canadian outbreak. He 
had been foreed to flee from Canada. With such powers 
and feelings, he probably availed himself of his position to 
give such direction to the mind and thoughts of the judge, 
upon the M’Leod question, that no subsequent argument 
could disabuse him: and under that influence, impercep- 


* And this solitary article, approbatory of the opinion written by the judge 
himself, or under his immediate dictation or supervision! 
42* 
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tibly operating upon his mind, the judge doubtless wrote the 
opinion. 

Before concluding our comments, we will furnish our 
readers with a few specimens of the acumen with which the 
Democratic Review has discussed Mr. Webster and his diplo- 
matic correspondence. 

The reviewer says, “In a letter to Mr. Fox, while strongly 
insisting that England was herself in the wrong, he held the 
following language: 


. . . 

“The government en/ferfains no doubt, that after this 
avowal of the /ransaction as a public transaction, author- 
ized and undertaken by the British authorities, individuals 
concerned in it (M’Leod included) ought not, by the prin- 
ciples of public law, and the general usage of civilized states, 
to be holden personally responsible in the ordinary tribunals 
of law for their participation in it.” 

« The argument of Mr. Webster, in the letter containing the 
clause cited, when divested of its rhetorical embellishments, 
will be found to amount to little short of this: The transaction 
was illegal. England had no power to enter our territory, 
and burn the property and take the lives of our citizens. 
But although she had no such rights, she could impart them 
to M’Leod. She might give what was not hers. <A deri- 
vative right is better than a primary one. The agent may 
have a higher authority than his principal—the inferior, than 
his superior—the bailiff, than his landlord !”’ 

The argument of Mr. Webster, or rather his declaration, is 
manly, just, and based on vital principles of national law. 
The farrago into which it is perverted by the commentator, as 
every reader will at once perceive, has not the most remote 
affinity with it, and is quite beneath criticism. 

Let us present our readers another specimen. The review 
again referring to Mr. Webster, says: 

« And yet, if his friends are correct in their views of the 
doctrine he holds; had the agents of England come in any 
other guise than that of soldiers—had any other class of Ca- 
nadians committed the outrage in question, he would have 


had no difficulty in sanctioning both the action of trespass and 
the indictment. But no sooner is the agent clad im a red 
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coat, and furnished with a musket, than straightway Mr. 
Webster’s faculties become confused. The whole then looks 
‘so far like lawful war,’ that both the civil remedy and the 
indictment are merged. So he instructed the attorney-general 
of the United States to tell governor Seward, and the state of 
New York. ‘If governor Seward will not yield,’ was vir- 
tually the substance of his language, ¢ go into court and plead 
the red coat and the musket, backed by the corporate seal of 
England.’ ”’ 

The writer undoubtedly considers this right down smart 
writing, and no mistake. It certainly is better national law, 
with all its caricature, than any thing in judge Cowen’s 
opinion. There is indeed a wide difference between a rabble 
coming over from Canada upon their own motion, and com- 
mitting the outrage in question, and the soldiery of England 
with arms in their hands, acting under the orders of their 
government. In the first case the government is not, and the 
individuals are, responsible. In the latter case the govern- 
ment is responsible, and the soldiers are not, because they 
act under the orders of that government, and the expedition 
is a hostile attack by a nation, and is what writers upon 
national law term “ imperfect war.” 

In conclusion, we cannot but express our satisfaction at 
two concessions of the reviewer. He repudiates the doctrine 
of the opinion in relation to bail or discharge after indictment 
found, and coincides with judge Tallmadge in regard to the 
principle, that courts have a discretionary power to bail or 
discharge, in all cases and at all times when there is no dis- 
puted fact, and the guilt or innocence of the accused depends 
upon a question of daw. 

The other concession is, that if the attack on the Caroline 
was an act of war, the military are not individually respon- 
sible. With this admission, we are quite content to submit 
to the intelligence of the public, whether a hostile invasion of 
our territory by the military of England, under the authority 
of the British government, to take and destroy a steamboat 
by fire and sword, and to take life in the conflict, be not an 
act of war. 
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Among the thirty pages of notes in this appendix to 3 Hill, 
there are but two notes that call for an answer at our hands. 
An answer to these will close our remarks. 


3 Hill, 639, note (e). “We understand judge T., how- 
ever, in another part of the review, to concede that nothing 
short of war, either solemn or unsolemn, (in other words, 
perfect or imperfect), would be sufficient for M’Leod’s justi- 
fication! The obscurity of this work, in this particular, is 
certainly not calculated to enhance our respect for his preten- 
sions as a critic. 

“Tn illustrating the only two kinds of lawful war known 
to nations, viz. solemn and unsolemn, judge Cowen? cited 1 
Hale’s P. C. 162-3, where a case is stated from Owens’ Re- 
ports, p. 45, which held that a plea of alien enemy was main- 
tainable upon proof of an wnsolemn war merely. Suppose, 
then, that a British subject residing in Liverpool had, at the 
time of the attack upon the Caroline, (or at such other time 
as judge T. may select for the time when his war existed,) 
brought an action in the superior court against a New York 
merchant, to which the latter interposed a plea of alien 
enemy. The plaintiff, having heard of no war between 
England and the United States since 1815, would of course 
take issue upon the plea, and bring the cause to trial. Now 
the absurdity of turning a man out of court as an alien enemy, 
upon such circumstances as were proved in the M’Leod case, 
could not fail to strike every mind; and yet how sadly per- 
plexing a case it might present for the consideration of judge 
T.! To avoid the necessity of sustaining the plea, he would 
be driven to overrule a considerable portion of his own writ- 
ings, and hold that the facts did not make out a case of even 
“unsolemn war,” or tell the parties that it was a peculiar 
kind of war, in which there were ne enemies upon either 
side. In short, he would either be obliged to say, there was 
no war at all, or that the war, though so rar /aw/ul as to 
protect M’Leod, was yet so rar unlawful as not to sustain 
the plea.” 


This note is certainly deserving of our censure, if it were 
for no other reason, than that judge Cowen proposes his case 
with an air of triumph, which indicates a belief on his part 


4 See 26 Wend. 666, et seq. # 25 Wend. 578; 1 Hill 411, 
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that the profession generally are as ignorant of the true prin- 
ciple of law involved in his supposed case, as the note implies 
that he js himself. 

The plea of alien enemy is certainly a good plea in a pro- 
per case. In determining its validity in the case proposed, 
which it is thought will be so “sadly perplexing to judge 
Tallmadge,” it will be necessary to obtain the true meaning 
of perfect and imperfect war, solemn and unsolemn war. 
Lawful wars are of two kinds, perfect or general and imper- 
fect. General or perfect war is “a war of one whole nation 
against another whole nation, while imperfect war consists 
of such partial acts of hostility, that “the nations in other res- 
pects are at peace with one another.”’! 

General or perfect wars are of two kinds, solemn or unso- 
lemn. They are solemn or unsolemn, according as they are 
or not accompanied with a declaration of war. 

Solemn and unsolemn wars are not, as judge Cowen sup- 
poses, synonymous with perfect and imperfect wars! 

The plea of alien enemy is never a good plea, except 
where the war is a perfect or general war, that is, «a war of 
one whole nation against another whole nation.”’ It is nota 
good plea where the war is of the imperfect sort—“ where 
the nations in other respects are at peace with one another.” 

Now if judge Cowen was not aware of this distinction, he 
certainly ought to have learned it from the authority he cites 
in his note. ‘The quotations from Hale, and the case from 
Owens’ Reports, both show that the war there spoken of 
was a general, not an imperfect war; and the question sought 
to be raised was, whether alien enemy could be pleaded 
where the war, though general, was unsolemn, because not 
formally declared. 'The following is quoted from the pages 
of Hale, cited in judge Cowen’s note. 

1 Hale P. C.163. “A general war is of two kinds, 1. 


bellum solemniter denuntiatum, or, 2. Bellum non solemniter 
denuntiatum. 


* Rutherforth, b. 2, c, 9, sec. 10. 
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“To prove a nation to be in enmity to England, or to prove 
a person to be an alien enemy, there is no necessity of show- 
ing any war proclaimed, but it may be averred, and so put 
upon trial by the country, whether there was a war or not; 
and, therefore, in justice Owens’ Reports, 45, in an action of 
debt, the defendant pleaded that the plaintiff was an alien, 
born in Gaunt, under the obediencé of the king of Spain, 
enemy of the queen. The plea was ruled good, though he 
showed not that any war was proclaimed between the two 
realms.”’ 


How oblique must be the mental vision of judge Cowen, 
when he can pervert such an authority to the purposes he 
does in this note! 

The only law in the judge’s note, is that in which he sup- 
poses he is putting nonsense into the mouth of judge Tall- 
madge. He represents judge Tallmadge as passing upon a 
plea of alien enemy, interposed where there is not “a war of 
one whole nation against another whole nation,’ but an 
“imperfect war, confined to some particular object,” leaving 
“the nations in other respects at peace with one another.” 
In such a case, he makes judge T. “tell the parties it was a 
peculiar kind of war, in which there were no enemies on 
either side.”” Now, in reference to the plea of alien enemy, 
paradoxical as it may seem to judge Cowen, the language he 
puts into the mouth of judge T. is by no means inappropriate. 
There are “no enemies on either side,’’ within the meaning 
of the term in such a plea. There are “no” such “enemies 
on either side,” as are contemplated in the plea of alien 
enemy. 

The other note, to which we promised an answer, is as 
follows: 

3 Hill 365, note (t). “See an authoritive adjudication by 
the supreme court of the United States, as to what constitutes 
imperfect war, in Bas vs. Tingy.1. This case, besides being 
in entire accordance with the doctrines maintained by judge 
Cowen, suggests two tests, which may be applied to the cir- 


' 4 Dallas 37. 
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cumstances of the M’Leod affair. Suppose the Caroline, 
instead of being sent over the Falls, had been taken to Chip- 
pewa, and there condemned as lawful prize; would our 
courts have recognised the title of the purchaser under the 
decree? or suppose she had been rescued from her Canadian 
captors by some other American vessel; would a claim for 
salvage have resulted and been sustained in our admiralty 
court? It is believed that no intelligent lawyer can be found, 
except perhaps judge Tallmadge, who would venture to 
answer either of these questions in the affirmative.”’ 


Now we do not hesitate to express the belief, that every 
«intelligent lawyer’? would answer both of these questions in 
the affirmative. As to the first—If the capture of the boat 
was an act of lawful war, though “of the imperfect sort,” 
she might be a fit subject for condemnation by a prize court. 
To this effect are the opinions in the case in 4 Dallas, cited 
in the note, and 1 Cranch 1. 

But giving the transaction as bad a character as judge 
Cowen does, there are still abundant authorities to show, that 
a title derived from a condemnation by a prize court would 
be valid. 


2 Gallis, C. C. R. 335. Story j. says: “Tf, for instance, 
the sovereign should by a special order authorize the capture 
of national property, for a cause manifestly unfounded in 
the law of nations, there can be no doubt that it would afford 
a complete justification of the captors in all tribunals of 
prize. A capture, therefore, under the Berlin and Milan 
decrees, or the celebrated orders in council, although they 
might 4e a violation of neutral rights, must still have been 
deemed, as to the captors, a rightful capture.’”! 

3 Wheaton 318, Story j. “Where property is seized, 
and libelled, and forfeited to the government, the sole object 
of the writ is to ascertain whether the seizure be rightful, and 
the forfeiture incurred or not. The decree of the court in 
such case acts upon the thing itself, and binds the interest of 
all the world, whether any party actually appears or not. 
If it is condemned, the title of the property is completely 
changed, and the new title acquired by the forfeiture, tra- 
vels with the thing in all its future progress.’’2 


’ See also 1 Cranch 39-40, ® See also 3 Wheaton 78. 
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In 1 Kent Law 140, a case of condemnation is thus stated: 


“In the English admiralty, in 1801, it was contended that 
the capture and sale of an English ship, by @/gerines, was 
an invalid and unlawful conversion of the property, on the 
ground of being a piratical seizure. It was, however, de- 
cided, that the African states had long acquired the character 
of established governments, and that though their notions of 
justice differ from those entertained by the Christian powers, 
their public acts could not be called in question; and a deri- 
vative title, founded on the @gerine capture, and matured 
by a confiscation, in their way, was good against the original 
owner.”’—Citing The Helena, 4 Rob. 3. 


Here was a piratical capture, and a condemnation by a kind 
of piratical prize court; yet because it was a court of an estab- 
lished government, the adjudication was held to be conclusive 
as to the title to the vessel acquired under it. It is well settled 
in the courts of New York, that an adjudication by a prize 
court is conclusive, if the court be legally constituted.1.| Upon 
these authorities, and at the hazard of being ranked by judge 
Cowen among the unintelligent lawyers, we “venture” to 
affirm, that “had the Caroline been taken to Chippewa, and 
there condemned as lawful prize, our courts would have 
recognised title of the purchaser under the decree.”’ 

A word now in answer to the second quere in the learned 
judge’s note. “Suppose she had been rescued from her 
Canadian captors by some other American vessel, could a 
claim for salvage have resulted, and been sustained in our 
admiralty court?”? We must answer this quere by restating 
our proposition in answer to the other. If the original cap- 
ture of the Caroline was an act of lawful war of the imper- 
fect sort, as we contend it was, even judge Cowen must admit 
that the claim for salvage would be good; and if the capture 
of the boat was as judge Cowen insists, not an act of lawful 
war, but an act of robbery or piracy, the judge will surely 
concede the claim for salvage in case of a recapture. 


‘TJI.R.471. 15J5.R.172. 16 J. R. 327, 
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1 Cranch 1, chief justice Marshall says: “Salvage is de- 
mandable of right for vessels saved from pirates, or from the 
enemy.’’ In order however to support the demand, two cir- 
cumstances must concur: “1st, The recapture must be lawful; 
2d, There must be a meritorious service rendered to the recap- 
tured.”’? Both of these circumstances concur in judge Cowen’s 
supposed case. Had the Caroline been recaptured, we hold 
that she would have been saved from an enemy. Judge 
Cowen holds that she would have been saved from pirates. 
Marshall holds that salvage is demandable if saved from 
either an enemy or pirates. 

But without giving this transaction a name—without call- 
ing it either war or piracy—it is certain that it was a transac- 
tion, of that character, on the part of the British, that a rescue 
of the boat on her way to Chippewa, would have supported 
a claim for salvage. 

In the case before cited from 2 Gallis, Story held that if a 

capture was authorized by a government, “for a cause un- 
founded in the law of nations, it would afford complete jus- 
tification of the captors.’”’ Who can doubt that salvage would 
be demandable by law, on a recapture, in the case stated by 
judge Story. Yet this is precisely such a case as judge 
Cowen’s quere proposes—such a case as the capture of the 
Caroline would have presented, “had she been rescued from 
the Canadian captors.” It is proper perhaps in this con- 
nexion to remark, that the facts of the case cited from 
1 Cranch 1, were in all essential respects as applicable to the 
present question, as that cited by judge Cowen from 4 Dallas. 
It is due to the judges who delivered opinions in those cases, 
to say, that none of them suggested such tests of the lawful- 
ness of a war or of a capture, as judge Cowen in this note 
supposed they had suggested. 

They were too familiar with national law, to test the legality 
of a capture, authorized by the sovereign, by the right to sal- 
vage for a recapture; since salvage would result equally as 
well if the capture was authorized by government, though 

VOL. I. 43 
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upon a cause unfounded in the law of nations, as if made 
upon cause recognised by the law of nations. They were also 
too familiar with the doctrine of the conclusiveness of an 
adjudication in a prize court, to make that a test of the legality 
of a capture. The merit of discovering or inventing such 
tests, belongs to judge Cowen. ' 

The claim on the part of the plaintiffs, in those cases from 
Cranch and Dallas, was for salvage. The acts of hostility 
between our own vessels and those of France, at that time, 
were held to constitute imperfect war; and it was also held, 
that a recapture from the French, by a government vessel, 
under an act of congress, entitled the crew to salvage. 

We here conclude our remarks on the two notes of judge 
Cowen, put forth with such an air of triumph. 

We consider the reverse of the propositions in those notes 
so well settled, as to be now, as it were, the A. B. C. of the 
law; and we should deem an apology necessary for quoting 
at large authorities upon such propositions, were it not that 
the contrary of them has been gravely maintained by a judge 
of the supreme court of the State of New York. 

In conclusion, we submit to the intelligence of the public, 
and especially to the legal profession, whether this further 
attempt of judge Cowen to sustain his opinion in the M’Leod 
case, “is calculated to enhance one’s respect for his preten- 
sions”’ as a jurist. 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 


COMMON LAW. 


[Selections from 1 Adolphus & Ellis (New Series), Parts 4 and 5;' 2 Gale and 





Davison, Part 4; 4 Scott's New Reports, Part 4; 10 Meeson & Welsby, Parts 
2 and 3; 2 Dowling’s Practice Cases (New Series), Parts 1 and 2; and 1 Car- 
rington and Marshman, Part 3;'—all cases included in former digests being 
omitted. } 


ACTION ON THE CASE. (For weakening supports of plain- 
tiff’s house—Arbitration.) At the trial of a cause the verdict 
was taken for the plaintiff, “subject to the award, order, arbitra- 
ment, final end and determination,” of a legal arbitrator, who was 
authorized to award the verdict to be entered for the plaintiff or 
defendant, or a nonsuit to be entered, as he should think fit, and 
who was directed, “at the request of either party to state any 
point of law upon the face of his award for the opinion of the 
court:” Held, that it was not necessary for him to decide as to the 
amount of damages to be finally recovered, and to direct how judg- 
ment should be entered up; but that having disposed of all the 
issues separately, and having assessed damages separately in res- 
pect of each subject-matter of complaint stated in the declaration, 
and having at the request of both parties raised questions for the 
opinion of the court, his award was good, 

The declaration alleged that the plaintiff was possessed of a 
house, and that the defendant was also possessed of a house next 


* Eng. Com. Law. Reps. vol. 41. 
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adjoining to that of the plaintiff, and that the defendant, contriving 
to injure the plaintiff, by his agents and workmen, behaved and 
conducted himself so carelessly, negligently, and improperly, in 
pulling down the said house of the defendant, that by and through 
the carelessness, &c. of the defendant, &c., and in neglecting to 
use due and proper precaution in that behalf, divers large quanti- 
ties of bricks, tiles, &c. fell from the said house of the defendant 
into and upon divers parts of the said house of the plaintiff, and 
upon and through divers windows and skylights of the plaintiff, 
and thereby, &c.: Held, that the declaration disclosed a sufficient 
cause of action, for that it complained not of a mere omission on 
the part of the defendant, but of his doing certain acts, by the 
negligent performance of which the plaintiff was injured. 

The plaintiff in his declaration complained, that he being pos- 
sessed of a certain dwelling-house, and the defendant also being 
possessed of a certain other dwelling-house, next adjoining that of 
the plaintiff, the defendant proceeded to pull down his said house 
for the purpose of rebuilding another house on the site thereof; 
and that the defendant, contriving, &c. by his workmen, &c. 
behaved and conducted himself so carelessly, negligently and 
improperly, in and about digging and clearing the ground for the 
foundation of the said house, so built on the site of his said first 
mentioned house, and in and about underpinning the party wall 
between that house and the said house of the plaintiff, &c., that 
by and through the carelessness, &c. of the defendant and his 
agents, the said party wall, and all the walls, floors, beams, &c. 
of the said house of the plaintiff were greatly sunk, cracked, 
weakened, and injured, &c.: Held, that the declaration disclosed 
a good cause of action, for that the defendant had no right to 
underpin the party wall either partially or wholly, unless that 
could be done without injury to the plaintiff’s house, even although 
it might be doubtful whether the interests of the parties were seve- 
ral, or whether they stood in the relation of tenants in common. 
Bradbee vy. Governors of Christ’s Hospital, 2 D. P. C. (N. 8.) 
164. 

ARBITRATION. (Award—Repugnancy.) In debt for money 
had and received and on an account stated, the defendant pleaded 
nunquam indebitatus, payment, and set-off; the cause and all mat- 
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ters in difference were referred to an arbitrator, who directed a 
general verdict to be entered for the defendant. Semble, that 
there was no inconsistency in the award as regarded the pleas of 
nunquam indebitatus, payment, and set-off; but held, that the ver- 
dict being entered for the defendant on those pleas, the defendant 
could not be entitled to a verdict on the plea of set-off, all matters 
in difference being referred as well as the cause. (7 M. & W. 
134; 9 D. P. C. 1052.) Malony v. Stockley, 2 D. P. C. (N. 8.) 
122. 

(Award—Uncertainty—Excess of authority.) An action of 
trespass to houses and land of the plaintiff was referred to an arbi- 
trator, who was “to settle at what price and on what terms the 
defendant should purchase the property.” ‘The arbitrator fixed a 
sum at which the defendant “should purchase the plaintiff’s said 
property,” and directed that the defendant, after the conveyance 
of the property, should be entitled to sue in the plaintiff’s name in 
enforcing certain rights: Held, first, that the award was bad for 
uncertainty, the arbitrator not having specified “the property” to 
be purchased: secondly, that the arbitrator had exceeded his 
authority in empowering the defendant to sue in the plaintiff’s 
name. Round y. Hatton, 2 D. P. C. (N. 8.) 446. 


BOND. (By trustee on loan of trust moneys to his co-trustee, 


validity of—Damages on forfeiture of.) A testator devised his 
real and personal estate to D. and R., upon trust to sell, and to 
invest the sum of 10,000/., arising therefrom, in the public funds 
or real securities, for the benefit of certain persons mentioned in 
the will. The money was not so invested, but with D.’s consent 
was received by R., and used by him in his private trade; and R. 
gave to D. a bond, conditioned to keep him harmless and indemni- 
tied against all actions, suits, proceedings, claims, demands, loss, 
costs, charges, damages, and expenses, on account of the said sum 
of 10,0001., or by reason of R.’s being permitted to hold the same: 
Held, that this bond was valid in law. 

The legatees having filed a bill in Chancery against the trustees 
and their representatives, claiming payment of the 10,0002. and 
interest, obtained a decree whereby it was declared that D. and 
R. were jointly and severally liable to pay that sum: and the 
legatees carried in a claim against D.’s estate for that amount, but 

43* 
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no money was received therefrom: Held, that the representatives 
of D. were entitled to recover from R., in an action on the bond, 
the whole amount of 10,0001. and interest, and that their claim 
was not limited to the amount of costs actually incurred and paid 
by them in the Chancery suit. Warwick v. Richardson, 10 M. 
& W. 284. 

BY-LAW. (Of company of city of London, to provide dinner, 
when valid.) A by-law made by a prescriptive company of the 
city of London (under power with letters-patent to make by-laws, 
and fine for breach of them), that on the day of election of the 
masters and wardens of the company, in which the freemen had 
no voice, two of the freemen should provide a dinner for all the 
members of the company, and pay out of their own pockets such 
expenses thereof as should be incurred beyond a certain sum 
allowed for that purpose, or be fined in default, is a bad by-law. 
(1 Ld. Raym. 113; 5 Bing.79.) Scriveners’ Company v. Brooking, 
2. G. & D. 419. 

COMMITMENT. (When bad for variance from conviction.) On 
a complaint against a servant for absenting himself from his ser- 
vice, made under the 4 Geo. 4, c. 34, s. 3, the conviction adjudged 
that he should be imprisoned in the house of correction, there to 
remain and be held to hard labour for one month. The commit- 
ment required the keeper to receive him into custody, there to 
remain and be corrected, and held to hard labour for one month, 
(following the words of the 20 Geo. 2, c. 19, s. 2): Held, that the 
** correction” therein mentioned must be understood to mean some- 
thing beyond the hard labour, and therefore that the commitment 
was bad, as varying in this respect from the conviction, and autho- 
rizing a punishment not warranted by the statute. (14 East, 696; 
3 B. & C. 409; 1 C. M. & R. 602.) ‘ood v. Fenwick, 10 M. 
& W. 195. 

CONSTABLE. (Trespass against—Evidence in mitigation of 
damages.) Trespass was brought against three defendants for 
an assault committed in Bristol. ‘Two of the defendants were 
constables of Oxford, who had taken the plaintiff into custody in 
Bristol, on suspicion of his having stolen a horse belonging -to the 
third defendant in Oxfordshire. The declaration alleged the tres- 
passes to have been committed without reasonable or probable 
cause: Held, that under not guilty the constables might give the 
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special matter in evidence in mitigation of damages, to show that 
they had acted bona fide. Roweliffe v. Murray, 1 C. & M. 513. 

CONTRACT OF SALE. (Implied warranty—Contracts executed 
and executory.) Assumpsit. The declaration stated that here- 
tofore, to wit, on the 29th September, 1840, in consideration that 
plaintiff, at the request of defendant, had bought of defendant a 
certain horse at a certain price, to wit, 30/., the defendant pro- 
mised plaintiff that the horse was sound and free from vice: Held, 
in arrest of judgment, that the promise appeared to have been 
made in respect of a precedent executed consideration; that it must 
be taken to have been an express promise; that no such promise 
on such a consideration, though executed at request, could extend 
beyond the promise which the law would imply while the con- 
sideration was executory ; that at the time of sale the only implied 
promise was to deliver the horse on request, and that after the sale, 

therefore, there was no consideration for the subsequent express 

promise of warranty. (Cro. Jac. 196; 5 M. & W. 241; 1B. & 
| Adol. 950; 11 Ad. & E. 438; 1 Man. & G. 166.) Roscorla vy. 
Thomas, 2. G. & D. 508. 

2. (Property, when it vests in consignee—Action against carrier.) 
Goods exceeding 10I. in price were verbally ordered of plaintiff; 
no particular mode of carriage was specified, nor was there any 
evidence of any particular course of dealing between the plaintiff 
and vendee. The plaintiff afterwards forwarded the goods by the 
defendant, who was a common carrier; the goods were lost while 
in defendant’s custody : Held, that the plaintiff was the proper party 
to bring an action for the loss of the goods, the property therein 
not having passed to the vendee. (1 M. & Rob. 228; 3 Campb. 
528.) Coates v. Chaplin, 2 G. & D. 552. 

CORPORATION. Trespass lies against a corporation. (1 G. & 
D. 457; 16 East, 6.) Maund v. Monmouthshire and Stafford- 
shire Canal Company, 2 D. P. C. (N. 8.) 113. 

COVENANT. (Of lessee to pay “parliamentary taxes” —Repair 
of bridge ratione tenure.) At common law, the liability to repair 
bridges ratione tenure is thrown ultimately on the owner of the 
land, as between him and the occupier, though primarily, as far 
as the public are concerned, the occupier may be chargeable. 

Where by certain acts of parliament it was provided that the 
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owners of certain lands, liable ratione tenure for the repairs of a 
bridge, might make rates on such lands for the more conveniently 
raising the funds necessary for such repairs, and the lessee of a 
portion of such lands covenanted with the owner to pay his rent, 
‘free and clear of and from any land tax, and all other taxes and 
deductions whatsoever, either parliamentary or parochial, then 
already taxed or imposed, or thereafter to be taxed or imposed 
upon the premises, or upon the lessor, property tax or duty only 
excepted.” 

Held, that the covenant did not extend to make the lessee liable 
to pay a rate imposed on the demised premises for the repairs of 
such bridge. Baker v. Greenhill, 2 G. & D. 435. 


- (Where covenantees may sue severally.) ‘Though an agreement 


be made jointly with two parties, yet where the interests are seve- 
ral and the damages are several, each of the covenantees may sue 
without joining the other. (5 Rep. 7a.) Palmer v. Sparshot, 
4 Scott, N. R. 743. 


- (When debt lies on.) Debt will not lie against one of several 


covenantees, on a covenant by them, or some or one of them, to 
pay asum of money. (4 M. & W. 130; 7 D. P. C. 482; Vin. 
Abr. Debt (D.) pl. 3.) Harrison v. Matthews, 2 D. P. C. (N. 
S.) 318. 


COVENANT FOR QUIET ENJOYMENT. (Distress for land 


tax, no breach of.) A distress upon demised premises for land 
tax due from the lessor before the demise, is not a breach of his 
covenant that the lessee shall enjoy “without any disturbance, 
&c. of or by him the defendant, his heirs or assigns, or any other 
person or persons lawfully claiming, or to claim by, from, or 
under him or them,” because the claim for land tax was a claim, 
not through him, but against him. Stanley v. Hayes, 2G. & D. 
411. 


DECEIT. (Case for, when maintainable—Fraudulent representa- 


tion, what amounts to.) A collateral statement, made at the time 
of entering into a contract, but not embodied in it, must, in order | 
to invalidate the contract on the ground of its being a fraudulent 
statement, be shown not only to have been false, but to have been 
known to be so by the party making it, and that the other party 
was thereby induced to enter into the contract. (Per Parke, B., 
and Alderson, B.; Lord Abinger, C. B., dissentiente.) 
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A cargo of coffee was sold by a broker, for H., P. & Co. Liver- 
pool; and the words “invoiced to the sellers as of first shipping 
quality,” were introduced into the bought and sold notes. At the 
same time the invoice was shown to the buyers, which stated the 
cargo to be shipped by H., Brothers & Co., consigned by H., P. 
& Co., for sale on account and risk of whom it may concern— 
3150 bags “first shipping quality.” H., Brothers & Co. were a 
branch house at Rio de Janeiro, composed of the same partners 
as the firm of H., P. & Co.: Held, in an action on the case against 
H., P. & Co. for deceit, that it was a proper question for the jury, 
whether the invoice imported that the coffee was invoiced to the 
defendants by distinct parties as the sellers thereof. 

Quere, whether the action ought not to have been brought upon 
the contract, instead of in tort. Moens v. Heyworth, 10 M. & 
W. 147. 

DEMURRAGE. (Lay days, calculation of.) By a charter-party 
made in London, upon a vessel for a voyage from London to Hon- 
duras and back to some part in the United Kingdom, 25 running 
days for every 100 tons of mahogany were to be allowed for load- 
ing the ship at Honduras, and 15 days for discharging at the 
destined port in the United Kingdom: Held, that in the absence of 
any custom, Sundays were to be computed in the calculation of 
the lay days at the port of discharge. 

The ship arrived at Hull, the port of her destination, on the Ist 
of February, and was reported; on the 2d she had entered the 
dock, and was given in charge of the dock officer, but did not get 
to the place of unloading till the 4th, in consequence of the full 
state of the docks, the officer refusing to take her out of her turn; 
and the discharge was not completed till the 22d: Held, that the 
lay days were to be calculated from the period of her arrival in 
dock, and not at the place of her unloading. (3 Esp. 121.) 
Brown vy. Johnson, 10 M. & W. 331. 

EASEMENT. (Obstruction of window-light—Custom of London.) 
Case for obstructing window-light in the city of London by build- 
ing. Plea: that, by the custom of the city, the owner of a house 
on ancient foundations may at any time build on them so as to 
darken the window of his neighbour, though that also be ancient, 
unless there be some agreement to the contrary; and justification 
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under the custom. Replication under 2 & 3 Will. 4, c. 71, s. 3, 
of twenty years’ enjoyment of the light: Held, on general demur- 
rer to the replication, that the custom of London was no defence. 
Salters’ Company v. Jay, 2 G. & D. 414. 

EJECTMENT. (Service.) An affidavit of service of a declaration 
in ejectment must state positively, arid not inferentially, the ser- 
vice to have been effected on the tenant in possession. Doe d. 
Dolby v. Hitchcock, 2 D. P. C. (N.S.) 1. 

2. (Costs of previous ejectment.) Where successive ejectments are 
brought to recover the same property, but none of them have been 
tried, the court will not stay the proceedings in a subsequent 
ejectment till the costs of the former actions be paid. (3 Bos. & 
P. 22, n.) Doe d. Blackburn v. Standish, 2 D, P. C. (N.S.) 26. 

EMBEZZLEMENT. The offence of embezzlement necessarily in- 
volves secrecy and concealment. If, therefore, instead of denying 
the appropriation of property, the servant, in rendering his ac- 
count, admit the appropriation, alleging a right in himself, how- 
ever unfounded, or setting up an excuse, however frivolous, he 
cannot be convicted of embezzlement. Reg. v. .Vorman, 1 C. & 
M. 501. 

EVIDENCE. (Notice to produce, when in time.) In a town cause 
for goods sold, in which the defendant and his attorney both lived 
in town, a notice to produce a letter from the plaintiff to the de- 
fendant asking payment, was served at the office of the defendant’s 
attorney at 7 p.m. on the evening of the day before the trial : 
Held, in time. Leaf v. Butt, 1 C. & M. 451; see also Meyrick 
v. Woods, id. 452. 

2. (Production of document by witness.) A witness being sworn, 
and having then in court a document in his possession, is bound 
to produce it if required, though he have not received any sub- 
peena duces tecum, or notice to produce. Snelgrove y. Stevens, 
1 C. & M. 508. 

EXECUTOR AND ADMINISTRATOR. (Effect of plea of plene 
administravit— Allowance for funeral expenses.) A person who 
is sued as an executor, and pleads plené administravit, admits 
thereby only that he is executor de son tort; and an executor de 
son tort is not liable to the amount of all the property of the tes- 
tator that would pass by a will, but only for the amount of assets 
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that come to his hands, against which he has a right to deduct 
reasonable funeral expenses. The usual allowance for funeral 
expenses, to be paid from an insolvent estate, is 201. Yardley 
v. Arnold, 1 C. & M. 434. 

FALSE PRETENCES. The prisoner (being a married man) paid 
his addresses to the prosecutrix, and obtained a promise of mar- 
riage from her, which she afterwards refused to ratify; he then 
threatened her with an action, and by this means obtained money 
from her. On an indictment against him for obtaining money 
under false pretences, the pretences laid being, first, that he was 
unmarried; secondly, that he was entitled to bring and maintain 
an action against the prosecutrix for breach of promise of mar- 
riage: Held, that the latter was a sufficient false pretence within 
the statute, and that there was evidence on which to find the false- 
hood of both pretences. Regina v. Copeland, 1 C. & M. 516. 

INFANT. (Contract of, when binding.) Semble, a contract of 
hiring and service for wages is a contract beneficial to and bind- 
ing on an infant, though it contain clauses for referring disputes to 
arbitration, and for the imposition of forfeitures in case of neglect 
of duty, to be deducted from the wages. (3 M. & Selw. 497; 3 B. 
& Cr. 484.) Wood vy. Fenwick, 10 M. & W. 195. 

JURY. (What treating of jury avoids verdict.) Where two of 
the jury, during the progress of a-trial which lasted two days, 
dined and slept at the house of the defendant on the evening of the 
first day, and consequently before the summing up: Held, that 
this did not avoid a verdict found for the defendant. 

Held, also, that it was discretionary with the court whether 
they would set aside the verdict and grant a new trial in such a 
case; and where the party making the application declared that 
he did not entertain any belief that the jurors, in giving their ver- 
dict, were influenced by their visit, and there were no grounds for 
suspicion of unfairness, the court refused to set aside the verdict. 
Morris v. Vivian, 10 M. & W. 137; 2 D. P. C. (N.S.) 235. 

2. (Challenge, when and how to be made.) A challenge to the array 
or to the polls ought to be propounded in such a way at the trial 
as that it may be then put upon the nisi prius record, so that the 
other party may demur or counterplead, or deny the matter of 
challenge; and unless the challenges are so put on the record, the 
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party is not in a condition as a matter of right to insist upon 
them. 

Although the court would probably in some cases, where a 
valid challenge has been made and overruled at nisi prius, but 
omitted to be put upon the record, grant a new trial, they will not 
do so where the party must have been aware of the ground of 
challenge before the trial, and might, by moving to change the 
venue, have obviated the objection. Mayor, gc. of Carmarthen 
v. Evans, 10 M. & W. 274. 

LANDLORD AND TENANT. (Agreement of tenancy, construc- 
tion of.) By an agreement bearing date the 31st August, 1838, 
W. agreed to let R. take certain premises at a certain yearly rent, 
payable quarterly, ‘‘ to commence from 29th September next, and 
the first quarter’s rent to become due and payable on the 25th | 
December next,” &c.; and at the end of the agreement was the 
following provision: “ W. agrees to take the fixtures again at the 
expiration of R.’s tenancy, and to allow the price at which they 
may be valued, provided they are in as good condition then as | 
they now are; and Mrs. R. agrees to leave the premises in the 
same state they now are:” Held, that under this agreement, the 
tenancy commenced on the 29th September, and that it was pro- 
perly described in the declaration as an agreement, to leave the 
premises at the expiration of the tenancy, in the same state as they 
were in at the commencement of the tenancy, and not at the date 
of the agreement. White v. Nicholson, 4 Scott N. R. 707. 

2. (Right of tenant to dispute landlord’s title.) Payment of rent 
to, or even an express agreement with one who claims to be land- 
lord, does not preclude the tenant from afterwards showing that 
the party claiming had no title, and that the payment or other 
acknowledgment was induced by misrepresentation or under mis- 
take, the tenant not having been originally let into possession by 
the claimant. 4 Taunt. 720; 2 Bing. 10; 3 Bing. 474; 11 Ad. 
& E. 307. Claridge v. M’ Kenzie, 4 Scott N. R. 796. 

3. (Obligation to repair.) Where the tenant of a house undertakes 
by his agreement to keep it in as good repair as when he took it, 
fair wear and tear excepted, he is not entitled to quit upon its be- 
coming uninhabitable for want of other repairs during the term ; 
and the landlord is under no implied obligation to do any repairs 
in such a case. Arden vy. Pullen, 10 M. & W. 321. 
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LEASE. (Liability of underlessee for costs of lessee in action by 


lessor for breach of covenant to repair.) A messuage and pre- 
mises were demised to the plaintiff by a lease bearing date the 10th 
May, 1828, for the term of twenty-one years from the 25th of 
March then last; which lease contained covenants to paint the out- 
side of the premises once in every three years, and the inside once 
in every seven years, and to repair and keep in repair the premises, 
and also to do any repairs which on a view of the premises by the 
lessor should be found wanting, of which notice should be given. 

By a lease dated the 15th of June, 1830, the plaintiff demised 
the premises io the defendant for the residue of the term, wanting 
ten days, containing covenants, with the exception of a stipulation 
as to painting the outside wood work, in precisely the same terms 
as those contained in the original lease. The original lessors hav- 
ing brought an action against the plaintiff for breaches of the cove- 
nant to repair, he applied to the defendant to perform the repairs, 
and for instructions as to the course he should pursue with respect 
to the defence of the action. The defendant denied that any notice 
to repair had been given, and insisted that the premises did not 
require it; the plaintiff thereupon offered to suffer judgment to go 
by default, which the defendant refused to assent to. The plain- 
tiff then gave the defendant notice, that as he had denied that any 
notice to repair had been served, and insisted that the premises 
were not out of repair, he should traverse the breaches of covenant 
assigned, and try the question, holding the defendant responsible 
for the costs. This he accordingly did, and the result was, that 
the original lessors recovered 681. damages, and 581. 12s. for 
costs, and he himself incurred costs amounting to 531. 14s. 4d. 

Held, that the plaintiff was not entitled to recover from the de- 
fendant the costs of defending the action, as they were not neces- 
sarily occasioned by the defendant’s breach of the covenant to 
repair. 

Held, also, that although the covenants contained in the sub- 
lease were (with the exception of that relating to the painting) the 
same in words as those contained in the original lease, they were 
in effect substantially different, the periods at which the leases 
were granted being different. 

Semble, that the plaintiff ought to have paid the amount of the 
VOL. I. 44 
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dilapidaticns into court, instead of defending the action. (3 B. & 
C. 533; 7 M. & W. 601.) Walker v. Hatton, 10 M. & W. 
249; 2 D. P. C. (N.S.) 263. 

LIBEL. (In giving character of servant—Evidence of malice.) 
In answer to an inquiry as to the character of a governess, the 
defendant wrote a letter in which she said, “I parted with her on 
account of her incompetency, and not being lady-like nor good 
tempered.” 

To this letter there was the following postscript: ‘ May I trouble 
you to tell her, that this being the third time I have been referred 
to, I beg to decline any further applications.” | 

In an action by the governess against the defendant for writing 
this letter, she gave evidence tending to negative the statement in | 
it of her qualifications, and she proved that previously the writer | 
had recommended her as a governess. ‘The judge directed the 
jury, that the letter being an answer to an inquiry into the cha- 
racter of a servant, prima facie it was privileged; but that the | 
letter itself and the facts proved were sorne evidence for them that 
the writer was actuated by express malice, to rebut any inference 
of which the defendant might have given evidence to show that 
the statement itself of the character was a true one, or that she 
believed, or had reason to believe, it to be a true one: Held, that 
this direction was right. (9 B. & A. 803.) Fountain v. Boodle, 
2G. & D. 455. 

2. (Publication—Proof of identity of newspaper.) In an action 
for a libel in a newspaper, a certified copy of the stamp-office 
declaration was put in, which stated the title of the newspaper to 
be, “* The Leicester Herald and Midland Counties Advertiser,” and 
the place of publication, ‘“* No. 23 Charles street, in the parish of 
St. Margaret, in the borough of Leicester.” ‘The newspaper pro- 
duced bore the same title, but the place of publication stated at the 
end of it was, “ at the corner of Charles street and Hadfield street, 
in the parish of St. Margaret, in the borough of Leicester :” Held, 
sufficiently identified. Baker v. Wilkinson, 1 C. & M. 399. 

3. A. obtained a rule for a criminal information against B., for send- 
ing him a challenge, on an affidavit containing matters of high 
censure against B. The affidavit of B. on showing cause was 
highly recriminatory, and would under other circumstances have 
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been libellous: Held, however, that B. was justified in setting forth 
in such an affidavit any matters respecting A.’s past conduct, as 
he might think would disincline the court to entertain the applica- 
tion for the rule, and therefore it could not be made the subject of 
an action for libel. Doyle v. O'Doherty, 1 C. & M. 418. 

LIMITATION, STATUTES OF. (Merchants’ Accounts—Part 
payment.) ‘The exception as to merchants’ accounts in the 3d 
section of the 21 Jac. 1, c. 16, is confined to cases where an action 
of account would lie, er an action upon the case fer not account- 
ing. (8 M. & W. 769.) Mutual dealings between tradesmen, 
each selling goods to the other, do not bring the case within the 
exception, unless there be some agreement that the sales on the 
one side shall be set against those on the other, and the balance 
be made payable. 

In order to make a delivery of goods within six years operative 
fo take a case out of the Statute of Limitations, there must be 
some evidence of an agreement that such delivery shall be deemed 
equivalent to payment. (2 C. M. & R. 45.) Cottamv. Partridge, 
4 Scott, N. R. 819. 

MINES. (Construction of demise of.) Covenant. By an indenture 
of lease, the plaintiff demised to the defendant all mines and beds 
of coal, &c., which then had been or thereafter during the demise 
should be discovered or opened under the lands belonging to Dyf- 
fryn House, at the yearly rent of 201., to be paid whether any 
coal should be worked or not, together with 7d. per ton for every 
ton of coal, &c., raised. And the defendant covenanted that he 
would at all times during the demise work the said mines in a 
proper and workmanlike manner. Breach, that the defendant did 
not work the said mines in a proper and workmanlike manner, 
but, on the contrary, permitted the mines to lie and the same were 
wholly ungotten. Plea, that the said mines were never at any 
time before the said demise worked or gotten, nor did the defend. 

te ant, at any time since or during the demise, work or get the mines: 

Held, on demurrer, that inasmuch as it appeared by the pleadings 

that the mines had not been worked at all, the defendant was not 

liable on this covenant for not working them in a workmanlike 
manner, the subject matter of demise being, not all the mines under 
the lands specified, but only such as either had been or should be 

discovered or opened. Quarrington y. Arthur, 10 M. & W. 335, 
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MINING COMPANY. (Evidence of partnership in.) Where a 
defendant is charged with a debt as partner in a mining company, 
not being shown to have contracted personally, or to have repre- 
sented himself to the plaintiff as a partner, the fact of his having 
been partner may nevertheless be shown by evidence short of 
strict proof that he had executed a deed of copartnership, or was 
legally interested in the mine. And admissions made by him, 
before or after the debt was incurred, are evidence for this pur- 
pose. (7 B. & C. 409; 6 M. & W. 461; 3 Scott, N. R. 466.) Ralf 
v. Harvey, 1 Ad. & KE. (N.S.) 845. 

PARTICULARS. (When demandable.) The court will not order 
the delivery of particulars in an action of trespass, on the mere 
statement of the defendant that he does not know the grievances 
intended to be relied on; some special grounds for the application | 
must be shown. Horlock v. Lideard, 2 D.P.C. (N.S8.) 277. 

The particulars of the demand were, “ this action is brought to 
recover the sum of, &c., due on the promissory note mentioned | 
in the first count of the declaration; above are the particulars of 
plaintiff's demand, for the recovery whereof she will avail herself 
of the whole or any part of the declaration.” Semble, the plaintiff 
is precluded from going into evidence on the count upon the ac- 
count stated. Hedley v. Bainbridge, 2 G. & D. 483. See also 
Levy v. Pyne, 1 Car. & M. 453, 

PARTNERSHIP. (Right of attorney to bind his partner by pro- 
missory note—Particulars of demand.) One partner of a firm 
of attorneys has no authority to make a promissory note in the 
name of the firm, though for money delivered to him in the course 
of business, to be invested by the firm on mortgage. Quere, 
whether a note so given is evidence of an account stated by the 
firm with the payee. (7 B. & C. 635.) 

PATENT. Semble, That if an invention for which a patent is 
granted, would, if put into practice, be useful, an action may be 
maintained for its infringement, though the invention has never 
been brought into actual use except by defendant when infringing 
the patent. Macnamara vy. Hulse, 1 C. & M. 471. 

PHYSICIAN. A physician cannot sue for his fees for anything he 
has done as a physician, either in attending or in prescribing 
medicine for a patient; but if he acts as a surgeon, or in any 
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other capacity than that of a physician, he may maintain an 
action for a compensation for what he has done, provided he can 
show it was not done by him as a physician; and the fact that he 
was not paid fees at the times when he was consulted, is evidence 
to show that he was not acting as a physician. (1 C. & M. 277.) 
Little v. Oldaker, 1 C. & M. 370. 


PLEADING. (Videlicet.) To debt on bond, the defendant, after 


vo 


setting out the bond, which recited that G. had been appointed 
clerk to a banking company, and was conditioned for his fidelity 
while in the service of the company, pleaded that before any 
breach, “to wit, on the Ist January, 1836,” G. was appointed 
manager; that the office of manager is different from that of clerk, 
and the responsibilities greater; that G. did, from the day and 
year aforesaid, cease to be clerk of the company, and that he per- 
formed the condition whilst he was clerk, and before he was 
appointed manager: Held, on special demurrer, that the plea was 
bad, because the time of G.’s appointment as manager being im- 
material, and laid under a videlicet, the plea, if put in issue, might 
have been supported by proof that G. had been appointed manager 
on some day previous to the day mentioned, and that he ceased 
to be clerk on the day mentioned or some subsequent day, so as 
to leave an interval between the appointment to be manager and 
the ceasing to be clerk, and therefore the plea did not show that 
G. ceased to be clerk when he became manager. Anderson v. 
Thornton, 2 G. & D. 502. 

(Duplicity.) Declaration in case stated, that the defendant was 
the agent of the plaintiff and P. for managing a plantation in the 
island of St. Christopher; that the plaintiff resided in England; 
that the plaintiff and P. were beneficially interested in the above 
estate in undivided moieties, and that the defendant was authorized 
by the plaintiff and P. to draw bills in their joint names, for the 
payment of moneys owing by them in respect of supplies and 
necessaries for the estate, and the necessary expenses incurred in 
its management; that certain demands had been made by persons 
in the island upon P., for the payment of debts due from her, P., 
for necessaries supplied for the benefit of the estate before the 
defendant’s appointment as agent, and for which, as the defendant 
knew, the plaintiff was not liable. Breach, that the defendant, in 

44* 
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violation of his duty, and without the knowledge or consent of the 
plaintiff, and for the purpose only of providing funds to satisfy the 
debts so owing by P., drew a bill in the joint names of the plaintiff 
and P., which was refused acceptance, and on which the plaintiff 
and P. were sued to judgment by the holder in the court of queen’s 
bench in St. Christopher, and to satisfy which judgment their 
estate was sold. Plea, that the said necessaries, in respect of 
which the said bill was drawn, were provided for the benefit as 
well of the rights and interests of the plaintiff as of P. in the said 
estate, while they were jointly interested therein as in the decla- 
ration mentioned, and for their joint benefit, and that as well the 
rights and interests of the plaintiff as of P. in the estate were, 
according to the laws of the island, liable to the payment of that 
debt; and that the defendant, by the authority and with the leave 
and license of the plaintiff and P., drew the said bill: Held, on 
special demurrer, that the plea was bad for duplicity: Held, also, 
that the first part of the plea amounted to not guilty, inasmuch as 
in effect it denied the wrongful act alleged in the declaration, viz. 
the drawing of the bill for a purpose for which the defendant had 
no right under his authority to draw it. Pickwood y. Neate, 
10 M. & W. 206. 

(Informal replication de injurida—Accord and satisfaction.) 
To a declaration against the acceptor of a bill of exchange for 
161. 12s., drawn by F. and G., and endorsed by them to the 
plaintiff, the defendant pleaded as follows: 1st, That after the bill 
became due, F. and G., being then the holders, applied to the 
defendant for payment of the bill; that the defendant paid them 
71. 2s., which, together with the price of a horse which the defend- 
ant had sold to F. and G., and the price of which, it was agreed 
between them, should be set off and allowed against the defendant’s 
acceptance, F. and G. accepted in satisfaction and discharge of 
the bill; and that the bill was not endorsed to the plaintiff until 
after the said satisfaction and discharge, and after it became due. 
2dly, That before the bill came into the possession of the plaintiff, 
it was endorsed in blank by F. and G. to C. and Co.; and that 
after it became due, it being then in the hands of C. and Co., F. 
and G. gave C. and Co. another bill, accepted by them, for the 
same amount, which C. and Co. received on account of the first- 
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mentioned bill, and which was paid by F. and G. at maturity; that 
after the second bill was so given, the defendant paid to F. and G. 
71. 2s., &c. &c. [as in the first plea]; that at the time of the giv- 
ing of the second bill by F. and G. as aforesaid, and at the time 
of the said settlement between the defendant and F. and G., the 
bill in the declaration mentioned remained in the hands of C. and 
Co., and was not endorsed to the plaintiff until after the giving of 
the second bill by F. and G., nor until after it became due. To 
each of these pleas the plaintiff replied, “ that the said plea, and 
the statements therein contained, in manner and form as the same 
are therein pleaded, are not true in substance and in fact;” con- 
cluding to the country. 

Held, first, that the replication was bad on special demurrer, as 
being an informal de injuria: secondly, that the pleas were bad in 
substance, because they did not show that the sum paid by the 
defendant, together with thé price of the horse, equalled the amount 
of the bill of exchange. Mitchell v. Cragg, 10 M. & W. 367; 
2 D. P.C. (N. 8.) 252. 


. (Plea of statute of frauds.) To a declaration in assumpsit for 


goods sold, the defendant pleaded, that at the time when the 
defendant became indebted to the plaintiff as in the declaration 
mentioned, he became indebted upon a contract for the sale of the 
goods therein mentioned, for a price exceeding 101.; that the 
defendant, being the buyer thereof, did not accept nor actually 
receive the goods or any part thereof, nor give or pay anything 
in earnest or to bind the bargain, or in part of payment, nor was 
any note or memorandum in writing of the bargain made and 
signed by the defendant or by his agent thereunto lawfully author- 
ized: Held bad on special demurrer, as being an argumentative 
denial of the contract stated in the declaration. (5 M. & W. 456. 
Overruling Maggs v. Ames, 4 Bing. 470.) Leaf v. Tuton, 10 
M. & W. 393; 2 D. P. C. (N.S.) 300. 

(Frivolous demurrer—Covenant or assumpsit.) Declaration in 
assumpsit stated, that a warrant of attorney had been given to 
secure,a sum payable in respect of a sale of a business, and-that 
afterwards, in consideration of the forbearance of legal proceed- 
ings in respect of an alleged breach of stipulation as to the good- 
ness of the business, a deduction was made in the sum secured by 
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the warrant, and further time given for payment of the residue, 
and that default had been made in payment of certain sums which 
became due under the parol agreement. The court held a demur- 
rer to this declaration, on the ground that the form of action should 
have been covenant and not assumpsit, frivolous, and set it aside 
on motion. Twight v. Prescott, 2 D. P. C. (N.S.) 4. 
6. (Set-off in covenant.) In covenant, the defendant cannot plead | 
a set-off of a sum alleged to be due on a guarantee under seal 
given by the plaintiff to the defendant. Williams v. Flight, 2 D. 
P. C. (N.S.) 11. 
7. (Replication de injurid.) Although in an action of assumpsit 
the plaintiff may reply de injuria to a plea alleging matter of ex- | 
cuse, he is not bound to do so, but may traverse the material alle- | 
gations in the plea. Garten vy. Robinson, 2 D. P. C. (N.S.) 41. 
To an action on two bills of exchange, drawn by the plaintiffs 
on the defendant, and accepted by him, the defendant pleaded that 
before, &c. certain persons had agreed that they should forma 
public joint-stock company, on the pretext of carrying on the busi- 
ness of mining, &c., that they should act as a corporate body, 
and that the shares in the same should be transferable without 
restriction, notwithstanding that they had not, and should not ob- 
tain any act of parliament, or charter of incorporation, &c.; that 
the company being formed, they acted as such corporate body, 
&c., and carried on a certain trade and business as such, and that 
the undertaking and the project of the company was an attempt 
tending to the common grievance, prejudice, and inconvenience of 
her majesty’s subjects, &c., that no act of parliament or charter 
of incorporation was obtained, and that while the company were 
so acting illegally, certain bills of exchange were given by them, 
of which the plaintiffs became and were the endorsees and holders; 
that it was afterwards agreed between the company (whereof the 
defendant was a member) and the plaintiffs, that the said bills 
should be renewed, that they were renewed, and that the bills in 
the declaration mentioned, drawn on the company by the plaintiffs, 
were accepted by the company, in lieu of and in satisfaction for 
the said bills, of which the plaintiffs were the endorsees and hold- 
ers; and that the plaintifis always, &c. had notice and knowledge 
of the premises. Replication de injuria: Held, upon special de- 
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murrer, that the plea was a plea containing matter of confession 
and excuse, and that the replication was good. Scott v. Chap- 
pelow, 2 D. P. C. (N.S.) 78. 

(Indebitatus assumpsit, when maintainable.) Where a contract 
had been made whereby the plaintiff agreed to pay for goods, sup- 
plied to him by the plaintiff, partly in other goods or partly in 
money: Held, that the plaintiff might recover the amount of the 
money (no evidence being given to show whether the defendant 
had delivered the goods or not) on an indebitatus count for goods 
sold and delivered, and need not declare specially on the contract. 
(3 B. & C. 420.) Bully. Parker, 2 D. P. C. (N.S.) 345. 


. (Averment of identity of causes of action, when sufficient.) To 


a declaration in debt, containing counts for work and labour, 
money paid, and on an account stated, the defendant pleaded to 
the first and last counts, that the moneys in the said first and last 
counts are claimed by the plaintiff for and in respect of work done, 
&c. &c.: Held bad, on special demurrer, on the ground that the 
plea did not sufficiently allege the identity of the moneys in the 
first and last counts, and therefore contained no answer to 
the last count, which was prima facie for a distinct cause of action. 
Rayner v. Wright, 2 D. P. C. (N.S.) 418. 


PRINCIPAL AND AGENT. (Liability of principal for untrue 


representation of agent.) In an action on the case for a frau- 
dulent representation of the value of a house, on a sale of the lease 
of it by the defendant to the plaintiff, it appeared that the defendant 
employed his attorney to put it in a course of being sold by auc- 
tion. He described it to the plaintiff as being let for 1001. a year, 
clear of all rates and taxes, while in truth the defendant was to 
pay all rates and taxes. The attorney made this statement bona 
fide believing it to be true; but the statement was not authorized 
by the defendant, nor had the defendant himself made any repre- 
sentation on the subject. 

On this representation the plaintiff bought the house, paying a 
larger price than he would have done, if he had known the fact 
that the defendant paid the rates and taxes. The court of queen’s 
bench held, that the plaintiff was entitled to recover the difference 
of value from the defendant, but their judgment has since been 
reversed on error in the exchequer chamber. (6 M. & W. 358.) 
Fuller v. Wilson, 2G. & D. 460. 
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SLANDER. (Plea in, when too general.) 'To a declaration for 
words, imputing to the plaintiff, a pawnbroker, that he had com- 
mitted the unfair and dishonourable practice of duffing, that is, of 
replenishing or doing up goods, being in his hands in a damaged 
or worn-out condition, and pledging them with other pawnbrokers, 
the defendant pleaded, that the plaintiff did replenish and do up 
divers goods, being in his hands in a damaged or worn-out condi- 
tion, and pledge them with divers other pawnbrokers: Held bad 
on special demurrer, as not being sufficiently specific. (1 T. R. 
748; 2 Chit. Rep. 665; 1 Taunt. 543.) Hickinbotham vy. Leach, 
10 M. & W. 361; 2 D. P. C. (N. 8S.) 270. 

STOPPAGE IN TRANSITU. (Transitus, when determined— 
Rescission of contract by.) HH. and Co., of Hull, having sold to 
W., of Mickley Mills, near Leeds, twenty mats of flax, they were, 
on the 10th of August, sent by railway to Leeds, and arrived at 
the defendants’ warehouse at Leeds, where it was the custom for 
the defendants to receive goods sent for W., and to give him notice 
of their arrival, and for him to send his carts for them. On the 
16th of August, W. sent his cart and took away ten of the mats. 
On the 18th of August, H. and Co. sold to W. twenty other mats 
of flax, and a quantity of other goods. The flax was sent by rail- 
way to Leeds, and arrived duly at the defendants’ warehouse; the 
other goods were sent by sloop to Boroughbridge. On the arrival 
of this flax at the defendants’ warehouse, notice was given to W. 
by letter, which stated that unless the goods were sent for, they 
would remain there at warehouse rents. On the 23d of August, 
W. sent his cart and took away ten of the latter mats, and left 
there ten of the mats last sent, and ten of the former. On the 
8th of September, W. having become insolvent, the goods which 
had been shipped for Boroughbridge were stopped in transitu at 
Hull; and on the same day the ten mats of flax of the second par- 
cel were also stopped at Leeds by H. and Co. On the 11th of 
September the sheriff entered, and seized all the flax in the defend- 
ants’ warehouse sent by H. and Co., under an execution against 
W. On the 15th of September there was also a stoppage by H. 
and Co. of the remaining ten mats of the first parcel. It was 
found by the jury at the trial, that the parties contemplated that 
the goods were to be used for the purpose of manufacture at Mick- 
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ley Mills: Held, under the above circumstances, that the transitus 
was at an end on the arrival of the goods at the defendants’ ware- 
house. 

Held, also, that the stoppage of the goods which had been 
shipped to go to Boroughbridge had not the effect of revesting the 
property in the parcel of flax which had been sent to the defend- 
ants’ warehouse at Leeds, although comprised in one joint con- 
tract with the other goods. 

Semble, (Lord Abinger, C. B., dissentiente,) that the effect of a 
stoppage in transitu is not to rescind the contract, but only to 
replace the vendor in the same position as if he had not parted 
with the possession of the goods. 

Held, that, at all events, the vendor had no right to retake that 
part which had arrived at its journey’s end. Wentworth v. Outh- 
waite, 10 M. & W. 436. 

TENDER. (When conditional.) An agent of the defendant went 
to the plaintiff and offered him 42. “in full discharge of his account ;” 
the plaintiff refused it on the ground that the sum was not sufficient, 
but made no objection as to the terms of the offer: Held, that the 
tender was good. (1 Ad. & E. (N. S8.), 409; 8 M. & W. 298.) 
Bull vy. Parker, 2 D. P. C. (N. 8.), 345. . 

TROVER. (Evidence of conversion.) A bailiff seized the goods 
of the plaintiff under a fi. fa. against a third person, and deposited 
them in an outbuilding of an inn, with the assent of the innkeeper. 

The innkeeper’s wile assisted him in the management of his busi- 
ness. On a demand being made to her to deliver up the goods, 
she said she had seen the attorney of the plaintiff in the original 
suit, that he told her not to bother herself about them, he would 
see her harmless, and that she would not give them up: Held, in 
an action of trover against the innkeeper and wile, in which was 
alleged a conversion by her to her husband’s use, that this refusal 
was evidence of a conversion by her. Catteral vy. Kenyon, 2 G. 
& D. 545. 

VENDOR AND PURCHASER. (Action by vendor of land for 
purchase money, what averments necessary in.) Assumpsit. The 
declaration alleged, that by an agreement made between the plain- 
tiff and the defendant, the plaintiff agreed to sell, and the defendant 
to buy, certain building ground for the sum of 1201., which the 
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defendant agreed to pay the plaintiff on or before the expiration 
of four years, with interest at 5/. per cent. half-ycarly until paid; 
and it averred that the four years had not expired; that the 1201. 
had not been paid; and that 127. had become due for interest: 
Held, that the declaration was good, and that the plaintiff was not 
bound to aver that he had delivered possession of the land, or that, 
he had title to the land, or was ready and willing to convey it. 
Wilks v. Smith, 10 M. & W. 355; 2 D. P. C. (N.S.), 215. 

WITNESS. (Competency of next of kin.) The widow of a person 
who has died intestate is not a competent witness, in an action 
brought against a person (who has got possession of the intestate’s 
goods) as executor de son tort, for a debt due from the estate, to 
prove the due execution of a bill of sale of his goods by the intes- 
tate to the defendant. 

It is not too late to object to the competency of a witness after 
he has been sworn in chief, but before he has been asked any 
question on oath. Yardley vy. Arnold, 10 M. & W. 141; 2 D. 
P. C. (N. 8.), 311. 

2. (Competency of bankrupt.) In an action by assignees of a bank- 
rupt for a debt due to the estate, the bankrupt was called to nega- 
tive payment of the debt to himself before his bankruptcy: Held, 
that he was competent, and that he might prove by parol that he 
had released the surplus of his estate, without producing or proving 
any deed of release.—(10 Ad. & E. 606.) Lucas v. Eades, 2 
D. P. C. (N. 8.), 424. 

3. (Subpena duces tecum—Lien.) <A judge at nisi prius will not 
compel a witness to produce a document under a subpana duces 
tecum, if, as against the party asking for its production, the 
witness has a lien on the document. Kemp vy. King, 1 C. & M. 
396. 





EQUITY. 


{Selections from 1 Turner and Phillips, Part 1; 4 Beavan, Part 2; 11 Simons, 
Part 3; 1 Younge and Collyer, Parts 3 and 4.} 


ACCOUNT. (Estoppel by admission at law.) Pending a suit for 
an account and perpetual injunction, an action was brought by 
the plaintiff to establish his right at law, and the bill was retained 
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to await the result of the action. In that action the defendant 
paid into court 25/., as compensation for part of the damage done; 
and the verdict allowed that sum only for the damage in question ; 
and the plaintiff received that sum. But it appearing that. the 
question at law was as to the right, and not the amount of damage 
done, it was held that the plaintiff was still entitled to an account 
in equity, refunding the 25/., which the court said he ought not to 
have received. Thomas v. Jones, 1 Y. & C. 310. 


- (Opening—Statement of errors by reference.) In a bill for an 


account, the plaintiffs, in general terms, charged errors in the 
accounts between him and the defendant, and stated that they 
appeared in a certain report of an accountant; but the bill did not 
state the report, or specifically point out the errors: Held, that the 
plaintiff could not, on this record, give evidence of the report, or 
of such errors; and that, notwithstanding the defendant had stated 
the report in his cross bill, and had explained some of the errors. 


Shepherd v. Morris, 4 B. 252. 


ADMINISTRATION OF ASSETS. (Concurrent suits—Costs.) 


Where pending an administration suit, a distinct suit is instituted 
by legatees for payment of their legacy, the executors ought to 
apply to stay proceedings in the latter suit; and they, having failed 
to do so in this case, the costs in the second suit, up to the coming 
in of the last answer, were made costs in the first suit; but the 
subsequent costs were thrown upon the legacies of plaintiffs in 
second suit. Therry v. Henderson, 1 Y. & C. 481. 


. (Concurrent suits.) Two decrees had been made for the admin- 


istration of the estate of A. B., deceased, one in a creditor’s suit, 
and the other in a legatee’s suit. A motion, by the plaintiff in 
the former, to stay the prosecution of the decree in the latter, so 
far as it directed an account of the deceased’s estate and of his 
debts, was refused, there being no suggestion of a deficiency of 
assets. Plunkett v. Lewis, 11 8. 379. 


. (Declaration of rights without account.) If the executors and 


trustees of a will file a bill.for the purpose of having the rights of 
the defendants in the residue ascertained, without either praying 
that the accounts of the personal estate may be taken, or offering 
to account for it, but admitting that there is a residue, the court 
will declare the rights of the defendants in the residue, without 
VOL. I. 45 
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directing the account of the personal estate to be taken, although 
the defendants apply, at the hearing, to have. the accounts taken. 
Blathwayt vy. Taylor, 11 8. 455. 

4. (Indemnity to executor—Leaseholds.) Leasehold estates of a 
testator were sold under a decree for carrying the trusts of the 
will into execution. The executor and trustee of the will had 
never been in possession of the estates: Held, nevertheless, that 
he was entitled to be indemnified in respect of the rents and cove- 
nants. Cochrane v. Robinson, 11 8S. 378. 

5. (Parties—Receivers.) A person appointed by the will receiver 
of the testator’s real estates, with a salary, is a proper party to 
an administration suit. Consett v. Bell, 1 Y. & C. 569. 

6. (Payment of mortgage.) Decreed on the authority of Scott v. 
Beecher, 5 Mad. 96; Lord Ilchester vy. Lord Carnarvon, 1 Bea. 
209; Evans v. Smithson (unreported), but against the opinion of 
the court, that in administering the estate of the executor and 
devisee of a mortgagor, whose personal estate was not deficiert, 
the mortgaged estate was primarily liable to the debt. Clarendon 
v. Barham, 1 Y. & C. 688. 

ADMINISTRATION SUIT. (Suit by heir of mortgagor.) Ina 
suit for redemption by the heir of a mortgagor against the assignee 
of the mortgagee, who was also the personal representative of the 
mortgagor, the court, besides the usual decree for redemption, 
declared the plaintiff entitled to have the balance which should be 
found due from him, and paid by him to the defendant as mortga- 
gee, repaid to him out of personal estate of the mortgagor in a due 
course of administration, and decreed accordingly, the bill being 
properly framed with a view to such relief. Lloyd y. Wait, 1 T. 
& P. 61. 

APPOINTMENT. (Parent and child—Fraud.) A mother having 
an exclusive power of appointment among her children, subject to 
her own life interest, appointed the whole of the fund to one child, 
and then assigned her interest to such child, such child being then 
living with her, and no marriage or other establishment of the 
child being in contemplation: one of the trustees having refused to 
transfer the fund at the direction of the appointee, was ordered to 
do so in a suit brought for that purpose, and was refused his costs ; 
but no costs were given against him. Campbell vy. Horne, 1 Y. 
& C, 664. 
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BREACH OF TRUST. (Notice of settlement—Debtor.) Where 
a bond debt, which was made the subject of settlement, was after- 
wards paid (contrary to the terms of that settlement) to the hus- 
band, by the direction of the obligees of the bond, and the debtor 
had notice of the existence of such settlement, and had been pre- 
sent as a relation of the wife when it was read over; but the set- 
tlement did not in express terms refer to this bond, but stated the 
amount of the debt to have been paid by the wife to the trustees 
of the settlement: it was held, that the debtor was not liable to pay 
the money over again. Rose v. Clarke, 1 Y. & C. 534. 

CHARGE. (Extinguishment—Presumption.) Where a person, 
entitled to some charges on an estate, one of them, the prior 
charge of all, came into possession of that estate as devisee in 
fee, it was held, in the absence of other circumstances, a ground 
for presuming against the extinguishment of the charges, that the 
estate, being liable to the specialty debts of the devisor, (though it 
turned out, in fact, that the personal estate was sufficient for pay- 
ment of such debts,) it was probably the interest of the devisee to 
keep up a charge which had priority over those debts. Earl of 
Clarendon v. Barham, 1 Y. & C. 688. 

2. (Interest—Possession of estate subject to charges.) Where the 
devisee of an estate, subject to charges, some of them for his own 
benefit, took possession of such estate, paying interest upon the 
charges, which were for the benefit of other parties, it was held, 
on a question arising between his heir and next of kin, that he 
was in possession as owner, and that the surplus of the rents were 
not to be applied in reduction of the capital of the charges. 8S. C. 

CHARITY. (General gift for benefit of place.) ‘Testator gave 
the residue of his property “to the government of Bengal, to be 
applied to charitable, beneficial, and public works, at and in the 
city of Dacca in Bengal, for the exclusive benefit of the native 
inhabitants, in such manner as they and the govermment might 
regard as most conducive to that end:” Held, that this was good 
as a charitable bequest for the benefit of the native inhabitants, 
and that the funds were to be held by the governor-general as trus- 
tee in his individual capacity. Mitford vy. Reynolds, 1 T. & P. 
185. 

COMPUTATION OF TIME. (Commencement of term.) <A tes- 
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tator directed the income of his property to be accumulated for 
the term of twenty-one years from his death. ‘The testator died 
on the Sth of January, 1820: Held, that in the computation of the 
term, the day of his death was to be excluded; and, consequently, 
that the dividends on stock, which became due on the 5th of Jan- 
uary, 1841, were subject to the trust for accumulation. Gorst v. | 
Lowndes, 11 8. 434. | 

DEBTOR AND CREDITOR. (Debt made subject to trust—Right 
of cestui que trust.) The equitable owner of a debt is not, as 
such only, entitled to sue the debtor for payment in eyuity. Rose 
v. Clark, 1 Y. & C. 534. 

DISSENTERS. (Trust—Change of character.) A lease of a 
meeting-house was granted, in trust for a congregation of Protest- 
ant dissenters, who then met in a house belonging to J. A., in the 
town of S. The congregation was then in connexion with the 
Secession church of Scotland ; and, consequently, professed the 
same doctrines, and adopted the same form of worship, govern- 
ment, and discipline as that church. Some years afterwards the | 
minister and a large majority of the congregation separated from 
that connexion, and joined another religious body, which professed 
the same doctrines, and used the same form of worship, but not 
the same form of government and discipline as the Secession 
church; they, however, retained possession of the meeting-house: 
Held that, on their separation, they ceased to be objects of the 
trust; and, therefore, were not entitled to keep possession of the 
meeting-house. Broom v. Summers, 11 8. 353. 

EAST INDIES. (Mortmain.) ‘The Mortmain act does not apply 
to the East Indies. Mitford v. Reynolds, 1 T. & P. 185. 

ECCLESIASTICAL COURTS. (Judgment as to next of kin not 
conclusive.) The grant of letters of administration, though in a 
contested suit, is not conclusive upon the question of who is the 
next of kin. Barrs v. Jackson, 1 Y. & C. 585. 

EVIDENCE. (Pedigree—Identity—Residence.) An entry in an 
old account of burial fees, received by a sexton of a large parish, 
by which he charged himself with the receipt of a certain sum for 
the burial of one Joseph Lloyd, described as “in Wells street,” 
admitted as evidence that a person of that name, who was proved 
by the parish register of burials to have been buried there on the 




















DIGEST OF ENGLISH CASES~—EQUITY. 403 





day on which the entry bore date, resided in Wells street. Lloyd 
v. Wait, 1 T. & P. 61. 


GAMING. (Money lent for the purpose of play.) Money lent in 


a foreign country for the purpose of playing at games, which are 
not illegal in such country, may be recovered in the courts ‘of this 
country; and semble also, that money won at play in such a 
country at games, or at a rate of play not illegal there, may also 
be recovered here. So held on appeal, reversing order of vice- 
chancellor of England. Quarrier vy. Colston, 1 T. & P. 147. 


HUSBAND AND WIFE. (Charge on wife’s property.) Where 


a wife was a party to and executed a deed, charging her separate 
property with payment of annuity, but did not join in the operative 
part or the covenants: Held, that there was no charge. Tullett 
v. Armstrong, 4 B. 319. 


. (Executors and administrators.) Where property of the wife 


was, on the marriage, settled upon certain trusts for the benefit of 
the children, with power of appointment to her, in default of chil- 
dren, and in default of appointment, then to be paid to her executors 
or administrators, it was held, reversing the decision of the vice- 
chancellor of England, that the surviving husband was not ex- 
cluded. Daniel vy. Dudley, 1 T. & P. 1. 


. (Separation—Covenant to indemnify husband.) It is not essen- 


tial to the validity of a separation deed, that there should be a 
covenant by trustees of the wife to indemnify the husband against 
the debts of the wife; but a deed without such a covenant may 
take effect as a voluntary deed against the estate of deceased hus- 
band. In this case there was a trustee of the deed, but the cove- 
nant to indemnify was by the wife, and the court treated the 
covenant as a nullity. Frampton vy. Frampton, 4 B. 287. 


. (Wife's chose inaction.) A woman being entitled to two sums, 


one secured by a mortgage in fee to herself, and the other to a 
trustee for her, married. The mortgagors having been applied 
to, but being unable to pay the sums, the trustee paid them to the 
husband. The husband died, leaving the mortgages untransferred. 
Held, that he had reduced both sums into possession. Rees v. 
Keith, 11 8. 388. 


INJUNCTION. (Action at law, not under direction of court.) 


A perpetual injunction was granted to restrain a tenant from 
= 45” 
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removing valuable mineral deposits from the soil and banks of a 
pool, in the course of a stream passing through lands of which he 
was tenant, the injunction being grounded on the verdict in an 
action brought by the plaintiff pending the proceedings, but not by 
the direction of the court, which action turned upon the right of 
the tenant as such to take the mineral deposits; but in which 
another ground of defence which he took by his answer, namely, 
that he removed the soil in order to clear the stream for the pur- 
poses of a mill which he had lower down, was not put in issue. 
Thomas v. Jones, 1 Y. & C. 510. 

LEASE. (Liability of equitable assignee—Statute of limitatipns.) 
A party who had become interested in a lease, first as being part 
of the assets of a partnership, of which he was a member, and 
then by an arrangement under which he received the rents of an 
underlease granted by the partnership, but not executed by him: 
Held liable, as equitable assignee in possession, for non-perform- 
ance of the covenants; but that such liability, being in the nature 
of a simple contract, was barred under the statute of limitations 
by the lapse of six years. Sanders y. Benson, 4 B. 350. 

MARRIAGE. (Marriage of British subjects abroad.) Sucha 
marriage, unless made according to the provisions of 4 G. 4, c. 
91, or except in some special case of difficulty, must be according 
to the law of the country where solemnized. Accordingly where 
a marriage between a British subject domiciled in England and a 
female ward of court was celebrated, in the presence of the British 
consul and in the Eaglish church at Antwerp, by a clergyman of 
the church of England, who had been appointed chaplain to the 
church, and was paid by the British government: Held, that the 
marriage was invalid, as certain ceremonies prescribed by the 
law of Belgium had not been observed. Kent v. Burgess, 11 S. 
361. 

PARTIES. (Distinct interests in same fund.) Where a fund was 
given to be appropriated in equal shares between the children of 
A. and the children of B., with cross remainders between the two 
classes of children, in case of one class failing; and one half of 
the fund was paid over to A. for his children, and he wasted the 
money: Held, that the children of B. were not necessary parties 
to a suit for repairing the breach of trust. Overton v. Bannister, 
4 B. 205. 
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2. (Suits by some on behalf of others.) It is very much a question 
of convenience, but depending also on the nature and object of a 
suit, whether some or one of a very numerous class shall be 
allowed to sue on behalf of the whole. In this case one of twenty- 
six residuary legatees, being then presumptively entitled, was 
admitted to institute a suit on behalf of the whole, for an account 
of the estate and the establishment of the will, upon which there 
was some question raised between the legatees and next of kin. 
Harvey v. Harvey, 4 B. 215. 

PARTNERSHIP. (Dissolution for lunacy.) In such a case, the 
dissolution should reckon only from the date of the decree. The 
vice-chancellor of England had decreed it as far back as the time 
when the lunatic first became incapable as found by the commis- 
sion. Besch vy. Frolick, 1 T. & P. 172. 

PLEA. (Vagueness.) A plea that the representatives of a deceased 
child were not parties, not stating that the child had attained the 
age required to give him a vested interest: Held bad. Overton v. 
Bannister, 4 B. 205. 

PLEADING. (Answer of partner—Insuficiency—Inability.) A 
defendant, who was required to set forth in his answers to inter- 
rogatories, certain entries in the books of a firm of which he was 
a member, stated in his answer, that he and his copartners had 
given express directions to their agent, in whose custody the books 
were, not to produce them to any one, or allow any stranger to 
inspect them, without the express authority of the defendant and 
his copartners, that the books were not in the power of the defend- 
ant alone, but of the defendant and his copartners, and that the 
defendant had no right or lawful power to produce them, or to set 
forth their contents, without the consent of his capartners: Held, 
that the answers were insuificient, as the defendant did not state 
that his copartners had refused to consent to his setting forth the 
entries. Stuart v. Lord Bute, 11 8. 442. 

2. (Answer—Suficiency—Account.) Where a defendant was re- 

' quired by the bill to set forth accounts, and he had not been a 

party to the transaction, but was only the representative of a party, 

and the accounts required much labour and expense to make them 
out, it was held, that he was not bound to set them out, but only 
to supply the materials for making them out, by describing the 
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books and documents in his possession. Christian v. Taylor, 11 
S. 401. 

3. (Distinctness—Plea of want of parties.) A plea, that A. B., an 
equitable mortgagee by deposit of title deeds, was not a party, 
overruled ; the bill alleging, that the deeds were in the defendant’s 
possession, but the plea, though alleging a deposit generally, not 
stating distinctly that they were deposited with A. B., or that they 
still remained in his hands. Henley v. Stone, 4 B. 389. 

POWER. (Mistaken execution—held good pro tanto.) A father 
executed a power of appointment, under which his four younger 
children, B., C., D., and E., became entitled, subject to his life 
interest, to 30,0001. in equal shares. The father afterwards, by 
several instruments of appointment, affected to appoint the whole 
fund to B., C., and D., in the following shares; viz. to B. 13,000/., 
to C. 5000/., and to D. 12,0007. E., who was a son, died in his 
father’s lifetime, intestate and without issue; whereupon his share 
devolved to the father. After E.’s decease, the father, with a view 
to support the subsequent appointment, executed a deed-poll, 
declaring that the original appointment, under which the children 
took equally, was made by mistake: Held, that though the subse- 
quent appointments were invalid, so far as related to the shares of 
B., C., and D., yet, as regarded the share of E., the father was 
bound by the statement in the deed-poll; and that E.’s share, 
amounting to 75001., must be apportioned between B. and D., in 
satisfaction pro tanto of the losses which, through the invalidity 
of the subsequent appointments, had been sustained by their res- 
pective shares. Armytage v. Armytage, 1 Y. & C. 461. 

2. (Power of advancement.) Quere, whether a power in the tenant 
for life to advance children out of the capital, is taken away by 
assignment of the life interest. Whitmarsh v. Robertson, 1 Y. 
& C. 715. 

PRACTICE. (Afidavit—Marksman.) A marksman signed an 
affidavit with his name at length, his hand having been guided on 
the occasion. The affidavit was ordered to be taken off the file. 

v. Christopher, 11 8. 409. 

2. (Bankruptcy of defendant.) A sole defendant having become 
bankrupt, moved that a supplemental bill should be filed against 
his assignees, or that the bill be dismissed. Motion refused. 
Manson v. Burton, 1 Y. & C. 626. 
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- (Concurrent suits—Separate decree.) Although different suits 
may involve the same subject-matter and the same parties, the 
court will not decline to make a separate decree in each suit, unless 
the frame of the two suits and the relative position of the parties 
to each be the same. Godfrey v. Maw, 1 Y. & C. 485. 

. (Discovery—Plea or answer.) Held, that the rule that a party 
answering at all must answer fully, did not apply to the case of a 
solicitor made defendant, and objecting to disclose particulars of 
his client’s business. Jones vy. Pugh, 1 T. & P. 96. 

. (Foreclosure by mortgagee in possession.) Form of inquiry and 
accounts in such a case, where the defendant mortgagor suggests 
in his answer that the plaintiff mortgagee has paid himself. Dob- 
son v. Lee, 1 Y. & C. 714. 

. (Parties—Second plea for want of.) A second plea for want of 
parties, is valid where the objection arises out of an intermediate 
amendment of the bill. Henley vy. Stone, 4 B. 389. 

. (Plea of former suit.) It is irregular to reply to a plea of the 
pendency of a former suit for the same matter, the proper course 
being to obtain a reference of the plea to the master. Jones v. 
Segueira, 1 T. & P. 82. 

. (Relief between co-defendants—Costs.) Where a decree has 
been had against several defendants, with costs, and one of them 
has been compelled to pay the whole costs, the court will by con- 
sent decree contribution between the co-defendants, on motion in 
the same suit. Pitt v. Bonner, 1 Y. & C. 670. 

. (Supplemental bill.) The proper object of a supplemental bill 
in aid of a decree is simply to carry out that decree, and if it is 
sought in any way to vary the decree, it is then a supplemental 
bill in the nature of a bill of review, and cannot be filed without 
leave. Accordingly where after a common decree against execu- 
tors for an account, the plaintiff, without leave, filed a supplemental 
bill, alleging that he had discovered in the master’s office that the 
defendants had been guilty of misconduct, and seeking relief 
accordingly, the court ordered the bill to be taken off the file, 
though it was also a bill of revivor, and as such, might have been 
filed without leave. Hodson v. Ball, 1 T. & P. 177. 


PRINCIPAL AND SURETY. (Release by variation of contract.) 


A. agreed to become surety for B., for repayment of an advance 
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to be made in the shape of a draft at three months. The advance 
was made by an immediate payment: Held, that the surety was 
discharged. Bonser v. Cox, 4 B. 379. 

2. (Same point.) In the same case A. agreed to join B. as his surety 
on a joint and several bond, upon receiving from him a counter 
bond of indemnity; the original bond was executed by A. only, 
and it did not appear that the obligee had taken any pains to pro- 
cure its execution by B. the principal debtor: Held, that A. the 
surety was discharged on that ground also. S. C. 

PRODUCTION OF DOCUMENTS. (Cases and opinions in other 
suits.) Cases and opinions relating to litigation many years ago 
between the defendants and other parties, upon the subject of the 
claim in question in the suit, and also upon the subject of another 
claim resting upon similar grounds, held to be privileged. Coombe 
v. The Corporation of London, 1 Y. & C. 631. 

2. (Documents relating to title of both parties—Pleading.) To 
protect a defendant from the discovery or production of a docu- 
ment relating to the subject in dispute, it is not sufficient that it 
should be evidence of his title, or in support of his case; it must 
contain no matter supporting the plaintiff’s title or the plaintiff’s 
case, or impeaching the defence, and the defendant must aver by 
his answer, with a reasonable degree of distinctness, that the 
document does contain no such matter. S. C. 

3. (Official correspondence—East India Company.) It was held 
that a correspondence between the directors of the company and 
the board of control, relating to the claim of the plaintiff, was 
privileged from production, although the claim arose out of a 
purely commercial transaction. The court adverting to the pro- 
visions of the 3 & 4 Will. 4, c. 85, which made the communication 
between the directors and the board of control necessary in such 
acase. Smith v. The East India Company, 1 T. & P. 50. 

4. (Right of defendant to production or inspection.) The court 
cannot, at the instance of the defendant, order a plaintiff to pro- 
duce for the defendant’s inspection documents stated in his bill to 
be in the plaintiff’s possession. In such a case, where it is neces- 
sary for the defendant to see the documents, in order to put in his 
answer, the court, though it cannot compel their production, will 
extend the time for answering until after the plaintiff has produced 
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them. The fact of the documents being in the plaintiff’s posses- 
sion must however appear upon the record. The decision in The 
Princess of Wales v. The Earl of Liverpool, approved of. Tay- 
lor v. Heming, 4 B. 235. 

RECEIVER. (Discharge of—Infant coming of age.) A receiver 
appointed for the benefit of two infant tenants in common not dis- 
charged on one coming of age. Smith v. Lyster, 4 B. 227. 

2. (Partnership—Denial of plaintiff’s title.) A receiver of a part- 
nership granted in a case where no misconduct or mismanagement 
was alleged, on the ground that the defendant insisted on a legal 
objection as destroying all right of his partner to a share in the 
partnership. Hale y. Hale, 4 B. 369. 

3. (Trustee not acting.) Where one of two trustees of real estate 
declined to act, the court appointed a receiver on behalf of infant 
cestui que trust ; but with liberty to either of the trustees to offer 
himself. Tait v. Jenkins, 1 Y. & C. 492. 

SETTLEMENT. (Construction—Vesting—Marriage or twenty- 
one.) Where property was settled by voluntary deed in trust for 
A. for life, and at his death for his lawful issue, “if then of age 
or married,” in equal shares if more than one, if only one to be 
paid to that one, or in case such child or children should be an 
infant or infants at the death of A., then to be paid to him or them 
as aforesaid on their attaining twenty-one if sons, or if daughters 
on their marriage respectively: Held, that a daughter became 
entitled on marriage or twenty-one. 

N.B. The court doubted whether all the children in esse at A.’s 
death were not entitled without regard to marriage or majority. 
Lang v. Pugh, 1 Y. & C. 718. 

SHIP. (Lien of captain for disbursements.) Quere, whether the 
captain has a lien for ordinary disbursements, on the proceeds of 
a sale of a ship, the bill given by the purchaser having got into 
his hands. Lister v. Payn, 11 S. 348. . 

2. (Mortgage—Register.) A mortgage of a ship is good as between 
the mortgagor and the mortgagee, without registry under the 3 & 
4 Will. 4,c. 55. S.C. 

SOLICITOR AND CLIENT. (Privileged communication—Mort- 
gage in solicitor’s name.) Ina suit for redemption by a judgment 
creditor of A., a mortgagor, and B. a solicitor, who had a mortgage 




















410 JURISPRUDENCE. 





on A.’s property in his own name, but in trust for other parties, 
his clients; and had been employed by other clients also in ad- 
vancing money upon it by way of mortgage, it was held on the 
authority of Harvey v. Clayton, 2 Swans. 221, n., that B. was not 
bound to disclose either the names of the parties for whom he held 
the mortgage, (he swearing by his answer that he was authorized 
to give discharges for the money when repaid,) or the names of 
the other clients for whom he had effected mortgages. Jones v. 
Pugh, 1 T. & P. 96. 

2. (Privileged communications.) The lord chancellor held that all 
professional communications between a solicitor and his client, 
relating to the business of the latter, and whether relating or not 
to any litigation pending or expected, were privileged, approving 
of the decision of the court of C. P. in Cromack v. Heathcote, 2 | 
Brod. & Bing. 4, and disapproving of the cases in which the pro- 
tection had been narrowed. Herring v. Clobery, 1 T. & P. 91. 

And see Practice, 40. | 

SPECIFIC PERFORMANCE. (Acceptance of agreement.) Spe- 
cific performance of an agreement refused, the same not having 
been accepted by the plaintiff in due time, nor any acceptance by | 
him ever notified to the defendant, and the plaintiff having, after 
the defendant had signed the agreement, attempted to vary the | 
terms of it, though he ultimately acquiesced in the defendant’s | 
terms. Thornbury v. Bevill, 1 Y. & C. 554. 

2. (Defective right to contract—Sale by trustees.) Where there 
was at the time of the contract a want of competency or right to 
contract in one of the parties, as for instance, where the trustees 
of a will, with power to sell with consent of tenant for life, make 
a contract without having obtained the consent of the tenant for 

_ life, semble, that subsequent consent will not cure the defect. 
Adams v. Broke, 1 Y. & C. 627. (See infra, Eyston vy. Symonds 
—VENDOR AND Purcnaser, 6.) 

3. (Partnership—Use of retiring partner’s name.) Quere, whether 
a court of equity will enforce the specific performance of an agree- 
ment that, upon the retirement of a solicitor from a copartnership, 
the remaining partner shall carry on the business in the name of 
the retiring partner. Thornbury v. Bevill, 1 Y. & C. 554. 

4. (Signature of draft.) Quere, whether the signature of an attor- 
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ney to statement at the foot of a draft agreement, signifying his 
approval of the draft on behalf of his client, is a signature within 
the statute of frauds. 8S. C. 


STATUTE OF LIMITATIONS. (Absent debtor—Dying abroad.) 


In the case of a debtor going abroad before the right of action ac- 
crues, and dying there, the statute begins to run only from the 
time of probate or administration being taken out. Story v. Fry, 
1 Y. & C. 603. 


TRUSTEE. (Breach of trust—Admission—Payment into court.) 


we 


In a suit against trustees for a breach of trust, one of them admit- 
ted that the funds had been sold out, by means of a power of 
attorney executed by him for the purpose, as he stated, of investing 
on more advantageous securities; he stated that he was not con- 
cerned in the receipt of the produce, but he had been informed that 
it had been received by his co-trustee, or by J. M. by his permis- 
sion. The settlement contained a power to vary the investments: 
Held, that there was not, on the answer, a sufficient admission to 
justify an interlocutory order on this trustee for payment of the 
money into court. Meyer v. Montriou, 4 B. 343. 


. (Direction to trustee—Qualified by change of circumstances.) 


By a clause in a marriage settlement, trustees were empowered 
and required, at the request in writing of the wile, to advance part 
of the trust moneys to the husband on the security of his bond. 
After the marriage the husband was arrested, and took the benefit 
of the insolvent debtors’ act. The wife then applied to the trustees 
for a loan to the husband, according to the terms of the settlement: 
Held, that such a change had taken place in the circumstances of 
the husband, as rendered the clause inapplicable, and that the 
trustee was justified in refusing to lend the money. Bass v. God- 
sall, 1 Y. & C. 617. 

(Refusal to transfer—Suspicious case.) Where the husband, 
with the concurrence of wife, assigned her life interest in a fund, 
in consideration, as it was expressed, of a particular sum, which 
it appeared was only partially paid, and the trustees refused to pay 
the dividends to the assignee, though the assignment was held good 
in a suit by such assignee, the trustees were allowed their costs as 
between solicitor and client. Whitmarsh y. Robertson, 1 Y. & 
C. 715. 


VOL. I. 46 





Al2 JURISPRUDENCE. 








VENDOR AND PURCHASER. (Avoidance of contract.) It was 
one of the conditions of sale, that if an objection to the title was 
not removed within fourteen days, the vendor should be at liberty 
to annul the contract. The vendor took an objection, for want of 
the concurrence of some annuitants who had charge on the estate 
(subject to debts), and having insisted upon that objection, the 
vendor gave notice to annul: Held, afterwards, in suit for specific 
performance by purchaser, that the objection was one of title; that 
it was not valid; and that the notice to annul not having been 
given with a view to escape from the performance of a duty, had 
put an end to the contract. Page v. Adam, 4 B. 269. 

. (Construction of conditions.) Held, that facts stated in one of 
the conditions of sale as the grounds of such conditions must be 
proved, though it appeared to be the object of the condition, but 
not very clearly stated, to exclude inquiry into those facts. Sy- 
mons vy. James, 1 Y, & C. 487. (See infra, No. 4). 

. (Dilapidation after contract—Common error as to title.) The 
decree in a suit for specific performance established that a good 
title had been shown within a few days of the original contract. 
There had been, however, after that time a second agreement be- 
tween the parties, qualifying the terms of the original contract, 
and which was made under the impression that a good title had 
not then been shown since the date of the original contract, which 
was more than thirteen years before the decree, but only fifteen 
months before the bill was filed. There had been great dilapida- 
tion in the property: Held, that the whole of the loss incurred 
thereby fell upon the purchaser, but that interest on the purchase 
money only ran from the filing of the bill, and interest also was 
given to the purchaser in the terms of the second agreement, be- 
tween the date of that agreement and the filing of the bill, upon 
balance of his purchase money then lying unproductive. Minchin 
v. Nance, 4 B. 332. 

4. (Restricting inquiries as to title—Obscurity.) The subject of 

sale was described in the conditions, “as a leasehold ground rent 

of 231., reserved by a mesne lease in 1812, for ninety-eight years 
wanting seven days, and assigned apart from the reversion by an 
indenture of 1817, and one of the conditions was, that no title 
prior to the assignment, or the title of any ground or mesne land- 
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lord was to be produced. From a recital in the deed of 1817, it 

appeared that the land out of which the rent issued had been de- 

mised with other lands to the orignal lessee at a rent of 10/., and 

subject to certain covenants and conditions: Held, that the pur- 

chaser might take an objection on this ground, the conditions of 

sale not excluding such an objection with sufficient clearness. 
Taylor v. Martindale, 1 Y. & C. 658. 

5. (Sale subject to annuities—Right of purchaser to inquire.) 

There is no distinction between annuities and other legacies, as to 

the right or duty of a purchaser to inquire into the satisfaction of 

such charges, where the estate sold is by the will first charged 
with the debts, and then with the annuities. And it was held, that 
the purchaser had no right to require the concurrence of the an- 
nuitants, even in a case where the devisee selling, who was also 
executor, admitted by his answer, that the personalty was sufficient 

for the payment of the debts. Page v. Adam, 4 B. 269. 

( Title made good after decree—Alienage.) A person contracted 

to sell an estate, who at the time of the contract had no legal or 

equitable title to it, by reason of the alienage of a party through 
whom he claimed. The purchaser, by his own inquiries, ascer- 
tained the defect of title, but did not till after some months of nego- 
tiation with the vendor repudiate the contract. The vendor then 
filed his bill for specific performance, and, pending the investiga- 
tion of the title in the master’s office, obtained a grant of the estate 
from the crown: Held, that he was entitled to a decree. J2yston 

v. Symonds, 1 Y. & C. 608. 

VOLUNTARY DEED. (Claim in administration suit—Parties.) 
A person having obtained possession from the executors of certain 
chattels of the testator, under a voluntary deed executed by the 
testator, and purporting to convey all the chattels that should at 
the death of the testator be in a particular place, was held to have 
been properly made a party to the suit, and ordered to refund what 
he had received from the executors. 

Quere, what would have been the effect of the deed if proved as 
testamentary. Consett v. Bell, 1 Y. & C. 569. 

2. (Illegitimate children.) Where there was a settlement of per- 
sonalty in trust for afterborn illegitimate children, the property 
was, on the bill of the settler, ordered to be re-transferred to him. 
Wilkinson vy. Wilkinson, 1 Y. & C. 657. 


6. 


~ 
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WILL. (Construction—Bequest—Pecuniary or residuary.) Tes- 


9 
we 


tator having given the residue of his real and personal estate upon 
certaip trusts, for the benefit of his children and their issue, in de- 
fault of such issue gave several legacies: Held, that the legacies 
were pecuniary, and that the legatees were not necessary parties 
to a suit for administering the estate. Pidgely vy. Rawling, 1 Y. 
& C. 552. 

( Construction—Charge—Annuities—Legacies.) Testator, after 
directing his debts, funeral and testamentary expenses to be paid 
as soon as conveniently might be after his death, bequeathed 
several annuities and pecuniary legacies to various persons, direct- 
ing the legacies, except one which was given to a person under 
twenty-one, to be paid within twelve calendar months after his 
death. He then declared that the several annuities thereinbefore 
bequeathed should be charged upon his real estates. By a subse- 
sequent clause he charged all his real estate with the payment of 
all his debts, funeral and testamentary expenses, and legacies, or of 
such part thereof as his personal estate not specifically bequeathed 
should be insufficient to pay and satisfy. Held, that the annuities 
were primarily, if not solely charged upon the testator’s real 
estate; and that under the term “ legacies,” he did not mean to 
comprise annuities. Shipperdson v. Tower, 1 Y. & C. 441. 


- (Construction—Charge—First general—Then special.) Tes- 


tator having first charged his real estate generally, in aid of his 
personalty, with payment of his debts and legacies, afterwards by 
a codicil directed that all legacies should be paid out of a particular 
freehold property, so that his estate might not be charged with 
them: Held, that the effect of this was not to exonerate the per- 
sonalty, but only to throw upon the particular freehold the subsi- 
diary charge which would otherwise have fallen upon the whole 
real estate. S. C. 

(Construction—conflicting clauses—Residue—Enumeration— 
Conversion.) A testator began his will by bequeathing the whole 
of his property to his wife, and afterwards to be equally divided 
between his children, He then gave to each of his children and 
to his wife some pecuniary and specific legacies, and afterwards 
bequeathed as follows: “The property, my house, 21 North 
street, St. Marylebone, let on lease at 481. a year, 10001. new 4 
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per cents., 15001. in the 3 per cents. consols, 6451. in the threes 
reduced, and 2U/. per annum in the long annuities, all this I give 
to my wife, with the residue and interest, should there be any:” 
Held, that the widow took a life interest only in the general residue, 
including the particulars enumerated in the concluding clause, but 
that of those particulars she was entitled to the enjoyment in 
specie. Vaughan vy. Buck, 1 T. & P. 75. 
- (Construction—Conversion—By act of third party.) Where 
lands let on lease, subject to an election in the lessee to purchase 
the fee simple, were devised by their specific description, not in 
general terms, as in Lawes v. Bennett, 1 Cox, 171, and after the 
death of the testator the lessees elected to purchase: Held, that 
the purchase money went to the specific devisees of the land. 
Drant vy. Vause, 1 Y. & C. 580. 
. (Construction—Election—Freebench.) Where testator devised 
among other things a copyhold subject to. freebench, making no 
distinction as to the mode of enjoyment between the copyhold and 
other lands, it was held chiefly on that ground, to be a case of 
election for the widow. Taylor v. Taylor, 1 Y. & C. 727. 
. (Construction—Freehold and leasehold collieries.) ‘Testator 
being seised in fee of freehold collieries, for which he received a 
rent, and also having shares in a leasehold colliery, directed that 
his legacies should be paid “out of the rents and profits of his 
collieries: Held, that the freehold collieries only were charged. 
Shipperdson v. Tower, 1 Y. & C. 441. 
. (Construction—Gift to a class.) Held, that a gift of a residue 
“to the children of A., to wit (naming them),” was a gilt to them 
as individuals, and that one of them having died in testator’s life- 
time, his share lapsed. Bain v. Lescher, 11 8. 397. 
. (Construction—Inconsistent clauses—Codicil—General rule.) 
There were two inconsistent clauses in a will; by the former, the 
surplus rents of the testator’s real estates, after maintenance of the 
person entitled to possession until 25, were added to the residue 
of the personal estate; by the latter, the surplus rents, afler main- 
tenance of such person until 21, (provided his attaining 21 hap- 
pened within the legal limit of time,) were settled upon the same 
trusts as the realty; testator then, by a codicil reciting the former 
clause, directed that the person entitled to the possession of the 
46* 
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estate should be let into the receipt of the rents and profits at 21: 
Held, that, as the codicil merely affected the surplus rents between 
the ages of 21 and 25, and as in other respects the latter of the 
two clauses in the will was more probably consistent with the 
testator’s intentions, the latter clause should prevail against the 
former, notwithstanding the express recognition of the former 
clause by the codicil. ‘The rule of law in favour of preferring the 
latter to the former of two dispositions in a will dealing differently 
with the same subject, is applied only after the failure of every 
endeavour to give a reasonable construction to the entire disposi- 
tions as will render every part of them operative. Shipperdson 
v. Tower, 1 Y. & C. 441. 

10. (Construction—Lapse—Residue.) Where a residue was to be 
divided in three portions, and one-third was given to A., another 
third to B., and as to the other third, ‘5001. part thereof, to C., 
and the residue and remainder of such third to other parties,” and 
C. died in the lifetime of testatrix: Held, that the 5007. lapsed to 
the next of kin. Lloyd vy. Lloyd, 4 B. 231. 

11. (Construction—Legacies to executors.) Testator appointed A. 
and B. his executors, and after making certain bequests, gave 
them by name legacies of 5001., giving also in the same sentence 
legacies of the like amount to two other parties; A. and B. 
renounced: Held, that they lost their legacies. Calvert v. Sebbon, 
4 B. 222. 

12. (Construction—Misdescription—Evidence.) Testator bequeath- 
ed a legacy to “ The London Orphan Society, City Road.” There 
was no charity precisely answering the description; but there was 
an “Orphan Working-school” in the City Road, and a “ London 
Orphan Asylum” at Clapton: Held, that the former of the two 
charities came within the description, and that there was not suffi- 
cient ambiguity to admit evidence of intention. Wilson vy. Squire, 
1 Y. & C. 654. 

13. (Construction—Misnomer—Etidence.) 'Testator devised to the 
second son of Edward Weld of Lulworth for life, remainder to 
his sons successively in tail male, remainder to the third and other 
sons, except the eldest, of the said Edward Weld and their sons, 
remainder to the first and other sons of each brother, except the 
eldest, of the said Edward Weld, successively in tail male, with 
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remainder to the second and other sons of Lady Stourton, one of 
the sisters of the said Edward Weld, successively in tail male. 

At the date of the will and of the death there was no such per- 
son as Edward Weld of Lulworth; but Joseph Weld was then in 
possession of Lulworth, who had an elder brother, and whose 
sister was Lady Stourton, and who had two sons, the eldest of 
whom was named Edward Joseph, but was commonly called Ed- 
ward: Held, upon this evidence of the state of the family, and 
without having recourse to evidence of the testator’s declarations, 
which the court thought were not admissible, that the second son 
of Joseph was entitled under the description of the second son of 
Edward. Blundell y. Gladstone, 11 5. 467. 

(Affirmed on appeal by the lord chancellor, assisted by Patteson 
and Maule, justices.) 

14. (Construction—Money—Stock.) Testatrix, after directing pay- 
ment of her funeral expenses, gave the remainder of her moneys 
to A., and then to another person “all her wearing apparel, trin- 
kets, and all other property whatsoever:” Held, that stock in the 
funds passed by the latter and not by the former clause. Willis 
v. Plaskett, 4 B. 208. 

15. (Construction—Next of kin.) By the settlement made on the 
marriage of E. M., the ultimate limitation of personal property 
was, “to such person or persons as at the time of the death of E. 
M. should be her next of kin.” E. M. died leaving a father, mo- 
ther, and a thild: Held, that, under this limitation, the father, 
mother, and child, took as her next of kin in jointtenancy. Withy 
v. Mangles, 4 B. 358. 

16. (Construction—Next of kin—Implied exclusion.) The pro- 
perty in the last case was limited to the wife for life, with remain- 
der to husband for life, with remainder to the children of the 
marriage, to be vested at 21 or marriage; and in case none should 
attain that age or marry, then in trust for the brothers and sisters 
of the wife, or their issue, as she should appoint, and, in default 
of appointment, in trust for her next of kin: Held, that the children 
of the marriage were not excluded from taking under the ultimate 
limitation. S&S. C. 

17. (Construction—Per stirpes or per capita.) A testatrix directed 
her trustees to divide the rents, &c. of her real estate equally 
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between A., B., C., and D. the widow of E., until E.’s children 
attained 21; and upon their attaining 21, the trustees were to sell 
and divide the produce between A., B., C., and the children of E., 
in equal shares and proportions as tenants in common; but if D. 
married, her part of the income was to be applied to the mainte- 
nance of E.’s children; and she gave the residue of her real and 
personal estate “‘equally between A., B., C., and the children of 
E. who attained 21; there were four children of E. who attained 
21: Held, that they did not take the property per capita with A., 
B., and C., but one-fourth only between them. Brett y. Horton, 
4 B. 239. 

18. (Construction—Power— Vesting.) A testator bequeathed 17001. 
stock to trustees, in trust to pay the dividends to J. C. and S. his 
wife during their lives and the life of the survivor; and after their 
decease, then in trust to transfer or pay over the stock unto their 
children, in such shares and proportions as the survivor of them, 
J. C. and 8S. his wife, by his or her last will, should direct or 
appoint. At the death of the testator, J. C. and S. had three chil- 
dren living. After the deaths of S. and two of those children, J. 
C. by will appointed the whole fund to the only surviving child: 
Held a good appointment. Woodcock v. Renneck, 1 T. & P. 72. 

19. (Construction—Remoteness—Death without heirs.) 'Testator, 
after giving property to his three children and the longest liver of 
them and their heirs, directed “that, should all his children die 
without heirs, the property was to be divided between the children | 








of his brothers aud sisters alive on the death of his last child.” 
The court thought, but with some doubt, that the limitation over 
was void. An appeal is now pending. Garratt vy. Cockerell, 1 
Y. & C. 494. 

20. (Construction—Remoteness— Vested or paid.) Bequest in trust | 
for all the children (then unborn) of A. to be vested at 25 for sons, 
and at that age or marriage for daughters, with a subsequent direc- 
tion that, if only one child, the whole should be paid to that child 
at 25, or marriage with consent, if a daughter: Held, that the 
vesting, and not the payment only, was postponed till 25 or mar- 
riage, and that the bequest was void for remoteness. Griffith v. 
Blunt, 4 B. 248. 

21. (Construction—Residue—Excepted part.) Testator, disposing 
“of the property of which he should be possessed at his death, 
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after payment of debts and expenses,” first made several bequests, 
specific and general, and then, after directing a certain purpose to 
be fulfilled out of the surplus property which should remain, gave 
the remainder in a certain way: Held, that the latter gift was a 
gift only of the residue that should remain after deducting what 
would be required for the object proposed, and that, in the event 
of that object failing through illegality, the failure would not enure 
for the benefit of the residuary legatee. Mitford v. Reynolds, 1 
T. & P. 185. 

22. (Construction—Specific legacy—Stock.) 'Testator bequeathed 
the sum of 40001. capital stock in the 3 per cent. consols, or in 
whatever of the government funds the same should be found 
invested: Held, that this was a’specific legacy; and that the ex- 
ecutor having paid one dividend on the stock, which became due 
within a year after the testator’s death, to the residuary legatee, 
must refund to the specific legatee. Hosking vy. Nicholls, 1 Y. 
& C. 478. 

23. (Construction—Successive interests.) 'Testator directed that 

the legacies given by his will to females, married or single, should 
be for their own benefit and their children, and should never be 
subject to the control of their respective husbands: Held, that the 
females took for their lives, for their separate use, with remainder 
to their children. Bain v. Lescher, 11 8. 397. 

24. (Construction—“ Survivors and others.”) Legacies to the chil- 
dren (by name) of the testator’s late niece M., te be assigned to 
them when and as soon as they should respectively attain twenty- 
five. Provided that if any should die under twenty-five, leaving 
issue, the issue to take the parent’s legacy; but if any should die 
under twenty-five, without having issue then living, the legacy of 
the child so dying to go and be paid to the “survivors and survi- 
vor, and others and other” of the same children, in equal shares. 
At the death of the testator, all the children of M. are under twenty- 
five. All afterwards attain twenty-five, except A., who dies under 
that age, without issue, having survived two of the children, B. 
and C. The share of A. devolves to the representatives of B. and 
C., together with the children, who survive A. Slade v. Parr, 1 
Y. & C, 565. 

25. (Construction—Survivorship.) Bequest to A. and B., in equal 
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moieties; but in the event of the death of either, the whole to the 
survivor; and on the demise of either, should they have no children, 
then over: Held, that the survivorship was confined to death in 
testator’s lifetime. Clarke v. Lubbock, 1 Y. & C. 492. 

26. (Construction—Trust by implication.) Testator by his will 
directed that his trade should be carried on by his daughter and 
others, as trustees, for ten years, when the property was to be 
sold, the produce invested in the funds, in trust, as to one moiety, 
for the benefit of the daughter and her children; and as to the 
other moiety, for the benefit of the children of his brother. By a 
codicil, the testator revoked that part of his will which empowered 
his trustees to sell his effects; and, instead thereof, he authorized 
his daughter to take possession of all furniture, stock in trade, &c., 
to be disposed of at her discretion: Held, that the effect of the 
codicil was not to alter the enjoyment of the property, but only to 
constitute the daughter sole trustee under the will. Newman vy. 
Dade, 1 Y. & C. 680. 

27. (Construction—Uncertainty.) A direction te build “a suitable, 
durable, and handsome monument,” held not void for uncertainty 
in the amount that might be required for the purpose. Mitford v. 
Reynolds, 1 'T. & P. 185. 

28. (Construction— Vesting—Survivorship.) Gift to A. for life, 
remainder to B. and C. or such of them as should survive A.; or, 
as to the share of each parent, to the children of either who should 
then be dead, leaving children: Held, that B., dying without issue 
in A.’s lifetime, took nothing. Wallis v. Plaskett, 4 B. 208. 

29. (Conversion—Date of interest—Tenant for life of residue.) 
Residuary personal estate of a testator, which, at the time of his 
death, stood invested in securities not recognised by this court, 
having been valued by the master, as at the period of one year 
after the testator’s death, the court ordered the interest on the 
value so taken (not exceeding 41. per cent.) to be paid to the tenant 
for life from the testator’s death. Caldecott vy. Caldecott, 1 Y. 
& C. 737. 

30. (Effect of will simply negative.) Where a will declared “ that 
testator’s widow and her child should be cut off from all part of 
his property,” but contained no disposition of the property, it was 
treated as an intestacy, and the widow and child held entitled to 
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share accordingly. Johnson v. Johnson, 4 B. 318. (Unreported 
cases before sir L. Shadwell in 1838.) 

31. (Jurisdiction—Fraud in obtaining.) Courts of equity have no 
jurisdiction to relieve against any such fraud in obtaining a will 
of personal estate, as would be a ground for setting it aside in the 
ecclesiastical court; and upon that ground, a demurrer, which had 
been overruled by the master of the rolls, was allowed on appeal, 
to a bill which alleged that the testator, having first made con- 
siderable bequests to the plaintiffs, had afterwards reduced them 
to a very small amount, upon fraudulent representation made to 
him as to the plaintiff’s character, at the instance of the residuary 
legatee. Allen v. Macpherson, 1 T. & P. 133. 








HOUSE OF LORDS. 


{Selections from 8 Clark and Finnelly, parts 2 and 3, omitting cases noticed in 
former digests.] 


AGREEMENT. (For the purpose of qualification.) Where the 
owner of a lease agreed to sublet to his brother for three lives, 
including that of his brother, at a rent of 3501. to commence only 
at the death of the brother, and he, the lessor, was to be subject 
in the meanwhile to a rent of about 80/., besides the assessments, 
and he continued in possession; and it appeared that the agreement 
had for its object to give a qualification as member of parliament . 
to the lessee, and was not intended to be carried into effect: Held, 
affirming the decree of the court below with costs, that the lessee 
was not entitled to specific performance. Callaghan v. Calla- 
ghan, 8 C. & F. 374. 

GUARANTEE. (Construction—General clause.) A general clause 
in an agreement by surety to become liable for all receipts by the 
principal, may be qualified by reference to a clause, specifying the 
particular receipts intended to be the subject of the guarantee. 
Accordingly, where the receipts specified were on account of “ ales 
to be shipped to London,” but there was a general clause applica- 
ble to all receipts, it was held, that the surety was not liable for 
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the proceeds of ales shipped before the agency began, but sold by 
the agent. Napier v. Bruce, 8 C. & F. 470. 

MARRIAGE ABROAD. (Register at British embassy.) The 
book kept at the British ambassador’s hotel in Paris, in which his 

. chaplain makes entries of the marriages of British subjects, has 
not the authenticity of a parish register, so as to make the attested 
copy of an entry in it admissible in evidence. Earl of Athlone’s 
claim, 8 C. & F. 262. 

PATENT. (Scotch patent.) In order that a patent granted in 
Scotland may be valid, it is requisite that the invention should be 
new in England as well as in Scotland, and vice versa: decided 
on the authority of Roebuck v. Stirling, 4 Brown’s Supp. Brown 
v. Annandale, 8 C. & F. 437. 

PAYMENT. (Appropriation.) Where three partners gave a joint 
security to the bank for advances to be made to them on a cash 
account, and one of the partners died, the firm being then indebted, 
but afterwards the account was at one particular time balanced 
by payments made to the bank : Held, that the estate of the deceased 
partner was discharged. Bank of Scotland vy. Christie, 8 C. & 
F. 214. 

2. (Transfer of right by waiver.) Where the plaintiffs claimed a 
charge upon a fund in respect of payments made by their testator, 
which were chargeable on such fund, and such payments had not 
in fact been made, but the parties entitled to receive them consented, 
by their counsel, to take them as having been made: Held, that 
the benefit of the charge could not be transferred by such waiver. 
Lawrence y. Blake, 8 C. & F. 504. 

PUBLIC OFFICE. (Assignment.) Semble, that the profits of a 
public office, such as the patent office of keeper of the register of 
sasines, cannot be assigned for the benefit of creditors. In this 
case, it was heJd, that they were not included under the words 
““my whole means and estate, of whatever nature,” which were 
used in the deed of assignment. Hill vy. Paul, 8 C. & F. 295. 

SCOTCH MARRIAGE. (Defective acknowledgment.) A man 
and woman cohabited in Scotland. During the intercourse, the 
man wrote to the woman in these terms: “ Christy—You and I, 
having lived together as man and wife for some time, I hereby 
declare you to be my lawful wife in the event of a child being 
born in consequence of the present connection between us.” This 
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letter was not delivered till two years afterwards: Held, that there 
was no marriage: the lord chancellor observing, that the effect of 
an acknowledgment in such cases rested upon this, that it was 
evidence of the performance of a previous promise. Stewart v. 
Menzies, 8 C. & F. 309. 
TRUST. (Appointment of trustee as factor—Negligence.) Estates 
in Scotland were conveyed by trust disposition to three trustees, 
to collect and apply the rents as therein mentioned, with 1001. a 
year for their trouble, besides all the necessary expenses of man- 
aging the estates; and with power to appoint and remove factors, 
pay their salaries, and settle their accounts annually; and, within 
six months after clearance with the factors, to get their own 
accounts approved by an accountant, whose approbation would 
be a discharge to them; each being liable only for his own actual 
intromissions, and no farther liable for the factors than that they 
should be reputed responsible at the time of their appointment. 
The trustees appointed one of themselves to be factor, with a sal- 
ary; and he, though of undoubted responsibility at that time, after- 
wards retained large balances at the annual settlements of accounts; 
whereon one of the trustees, who was cashier, urged him to pay 
up; but the balances against him increasing, both trustees, after 
failing in their exertions to obtain payment, revoked his appoint- 
ment as factor, and he became bankrupt, owing a large debt to 
the trust estate: Held, by the lords (affirming decrees of the court 
of session in Scotland, in an action raised by the first heir of 
entail, to whom the trustees were bound to account for their man- 
agement,) 

1st, That the appointment of one of the trustees to be factor, 
even though it gave him no right to charge as factor, was not of 
itself such a breach of trust as subjected the other trustees to all 
the consequences of it. 

2dly, That there was not such gross negligence, in the two 
trustees permitting the factor to retain balances, as to subject them 
to liability for the ultimate balance due from him to the trust 
estate: the lord chancellor observing, as to the first point, that the 
rule was the same in Scotland as in England. Home v. Pringle, 
8 C. & F. 264. 
VOL. I. 47 








424 JURISPRUDENCE. 





DIGEST OF AMERICAN CASES. 


[Selections from 4 Watts & Sergeant’s (Pennsylvania) Reports; 14 and 15 Day's 
(Connecticut) Reports; 20 Maine Reports; 11 Leigh’s (Virginia) Reports; 3 
Alabama Reports, new series; 4 Pike’s (Arkansas) Reports; 11 Stanton’s 
(Ohio) Reports. 


ACCOUNT RENDER. (Declaration.) A count charging the 
defendant as bailiff of the plaintiff’s land, may be joined to a count 
charging him as tenant in common with the plaintiff. M°’Adam 
v. Orr, 4 Watts & Serg. 550. 

2. (Partners.) Assumpsit will not lie by one partner to recover 
from the other a balance due upon the settlement of their partner- 
ship account, without proof of an express promise to pay. il- 
lam vy. Proston, ib. 14. 

ACCOUNT STATED. (Evidence under.) The acknowledgment 
ofva defendant that a certain sum is due, raises an implied promise 
to pay the amount, and it is recoverable under a count for account 
stated. Tassey v. Church, ib. 141. 

ACTION. (Malicious suit.) When process issued is legal, the 
plaintiff is answerable only for a malicious abuse of it; and where 
the circumstances afford no inference of malice, actual malice 
must be proved. M’Cullough v. Grishobber, ib. 201. 

2. (Private injury from obstruction of highway.) A. left his cart, 
filled with wood, by the side of the fence within the highway, 
before his homestead, in the evening: and the next morning the 
cart was found in the travelled path about five rods distant from 
the place where it was left, upset, lying on one side, and the wood 
by it, constituting together a dangerous obstruction in the road. 
By whom or by what agency this was done, did not appear; but 
A., knowing the situation of his property, and having a reasonable 
opportunity to remove it, suffered it to remain there two or three 
days, when B., travelling along the highway in the night, in a one- 
horse wagon, drove accidentally upon the cart and wood, without 
previously discovering them, by reason of which he was violently 
thrown from his wagon, and severely and dangerously injured. 
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In an action on the case brought by B. against A., to recover dam- 
ages for this injury, it was held, 1. That the property in ques- 
tion, notwithstanding its removal, continued to be legally in the 
possession and under the control of A.; 2. That A. having know- 
ingly and willingly permitted his property to remain where it was 
so placed, was liable to B. for the injury he sustained thereby; 3. 
That if the obstruction was effected by a trespasser who was un- 
known to A., this circumstance would not change or modify A.’s 
duties and responsibilities in the case. Linsley v. Bushnell, 15 
Conn. 226. 

3. (Special property in plaintiff.) In an action by a bailee having 
a special property against the general owner, the plaintiff can re~ 
cover the value of his special property only; but if the suit is 
against a stranger, he is entitled to recover the value of the pro- 
perty and interest, and to hold the balance beyond his special 
property in trust for the general owner. White vy. Webb, ib. 302. 

Where passengers injured by the upsetting of a coach, have 
recovered against the proprietors, the damages assessed in such 
action cannot be recovered, by the coach proprietors, from the 
road company, for failing to keep the road in repair, which 
in some degree occasioned the accident; but a recovery may be 
had for the injury done to the coach. Tallmadge v. the Zanes- 
ville and Maysville Road Co., 11 Stanton 197. 

4. (Parties.) Where A., B., and C. gave a promissory note, pay- 
able to A. or order, for value received; it was held, that A. could 
not sustain an action at law on such note against B. and C. 
Moore v. Denslow, 14 Day 235. 

ALIEN. (Curtesy.) An alien acquires no title in his wife’s estate 
of inheritance, as tenant by the curtesy initiate. Reese v. Waters, 
4 Watts & Serg. 145. 

ALTERATION OF WRITINGS. Where a note appears from 

, inspection to have been altered, and the jury are of opinion that 
the alteration was made after the execution of the note, it will be 
their duty to return their verdict for the defendant. But whether 
altered subsequently or not, is a question for them, if no explana- 
tory testimony is adduced. They are not to be instructed as 
matter of law, that if not accounted for by the plaintiff, the note is 
void. Crabtree v. Clark, 20 Maine 337. 
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ARBITRAMENT AND AWARD. (Ousting jurisdiction of courts.) 
If the parties to an executory contract make a provision in it, that 
every dispute which shall arise between them on the subject of the 
contract shall be determined by an individual named, whose deci- 
sion shall be final, no action will lie for a breach, but they must 
resort to the tribunal appointed by themselves. Monongahela 
Navigation Co. y. Tenlon, 4 Watts & Serg. 205. 

2. (Capacity of arbitrator.) If parties by contract appoint an 
arbiter to settle their differences, they are bound by his award, 
though he may be interested in the contract which was the subject 
of reference. Ib. . 

ASSIGNMENT. (Equity between original parties.) If a judg- 
ment be assigned as a security to indemnify the assignee for a 
contingent liability, and the assignee assign to another who has 
knowledge, the holder collecting the money is a trustee, and upon 
the discharge of the liability, the plaintiff in the judgment may 
recover the money from the last assignee. Poe y. Foster, ib. 35. 

2. (Statute of limitations.) And the right of action accrues when 
the liability ceases, and from that period the statute of limitations 
begins torun. Jb. 

ASSUMPSIT. | (Money had and received.) Where A. having a 
draft on a bank in New York for $1000, two-thirds of which 
belonged to himself and one-third to B., put such draft into the 
hands of B. to receive the money therein, and to divide the avails 
in that proportion; B. received the money; and after a reasonable 

_time had elapsed, A. sought to recover his share, in an action of 

indebitatus assumpsit for money had and received, against B. with- 
out previous demand or request, it was held that no such demand 
or request was necessary. Hawley vy. Sage, 15 Conn. 52. 

ATTACHMENT. (Void assignment of goods.) Quere, whether | 
proceeds of sales made by assignees of goods transferred to them 
under a void assignment, can be attached in their hands by exe- 
cution in nature of an attachment. Taylor v. Hulme, 4 Watts & 
Serg. 407. 

They cannot, where the interest of the debtor in the goods has | 
been previously levied on by the plaintiff in execution, and released 
on a bond given by the assignees, to pay their value in case the 
assignment is declared void, which bond is afterwards forfeited 
and paid. Jb. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. (Evi- 
dence.) ‘The rule which excludes a party to a negotiable instru- 
ment from testifying against its validity, is only applicable where 
the instrument has actually been negotiated in the usual course of 
business. Park v. Smith, ib. 287. 

2. (Action of non-payment.) An endorser is entitled to notice of 
non-payment, although he may have received from the drawer a 
chose in action as a collateral security to indemnify him. Kramer 
v. Sandford, ib. 328. 

3. (Acceptance.) The addition of the word “ administrator” to the 
name of the acceptor of a bill of exchange, does not qualify his 
liability, or make his acceptance a conditional one. Tassey v. 
Church, ib. 346. 

4. (Consideration.) The endorser, in a suit by him against the 
maker of a promissory note, cannot be called upon to prove con- 
sideration, until the defendant has shown that it was obtained or 
put into circulation by fraud or undue means. Knight v. Pugh, 
ib. 445. 

5. (Demand.) Ina suit against one who passes the note of a broken 

bank fraudulently, or with a promise to take it back if found to be 

uncurrent, a demand on the maker need not be proved. Hellings 

v. Hamilton, ib. 462. 

Where a note is payable at bank, and the endorser is there 
ready to receive payment, no further demand is necessary to 
charge the endorser. Jenks v. The Doylestown Bank, ib. 505. 
(Protest.) To subject the endorser of a promissory note, a nota- 
rial protest of its dishonour is not necessary, though the note be 
made in and by an inhabitant of one state, payable at a place in 
and endorsed to an inhabitant of another state. Bay v. Church, 
15 Conn. 15. 

7. (Notice.) The post-mark of the office in which a notice of pro- 
test was mailed, is prima facie evidence of the time when it was 
mailed and sent. The New Haven County Bank v. Mitchell, 
ib. 206. 

8. (Demand.) A note payable on demand bears interest from date. 
Causin v. Taylor, 11 Leigh 408. 

In a suit against the maker of a note, payable at a particular 
47* 


6. 


~ 
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place, it is not necessary to prove a demand at the place. M’ Keil 
v. The Real Estute Bank, 4 Pike 592. 

9. (Notes not negotiable.) The endorsement of a note not nego- 
tiable, is not an original undertaking between the endorser and 
endorsee ; but it is collateral, and payment must be demanded, and 
notice given to the endorser, as upon negotiable paper. The en- 
dorsement of such a note, by a person not a party to it, is a gua- 
ranty. Parker v. Riddle, 11 Stanton 102. 

10. (Rights of bona fide holder.) When a negotiable note has, 
before it fell due, been transferred, in consideration of a pre-exist- 
ing debt, the maker cannot, as against the person receiving it, 
without notice, take advantage of any equities between himself 
and the payee. Carlisle vy. Wishart, ib. 172, S. P.; Norton v. 
Waite, 20 Maine 175. 

11. (Notice.) The cashier of a bank in which a draft has been left 
for collection, is a competent witness to prove that due notice of 
its dishonour has been given to the several parties. Auntress v. 
Patten, ib. 28. 

12. (Foreign bills.) Bills of exchange payable out of the state are 
to be considered as foreign bills, and the ordinary notarial certi- 
ficate is evidence of demand and notice. Warren vy. Coombs, 
ib. 139. 

13. (Certificate of deposite.) Where a writing, purporting to be a 
certificate that B. had deposited a sum of money in the Chelsea 
Bank, July 6th, 1839, and payable on the 1st of December then 
next, to the order of B., was assigned to C. for value received, by 
an endorsement thereon subscribed by B.: it was held, that such 
endorsement was a bill of exchange, imposing on the parties the 
ordinary liabilities attached to that kind of paper. Kilgore v. 
Bulkley, 14 Day 363. 

COMMON CARRIER. (Form of action.) For an injury to a 
passenger by the upsetting of a stage-coach, the action may be 
assumpsit or case: in the former, the liability of all the parties 
must be proved, which is not necessary in the latter. M’Call v. 
Forsyth, 4 Watts & Serg. 179. 

2. (Lien.) A common carrier receiving goods in the ordinary course of 
business, and in the proper line of transit, has a lien for the freight 
and charges paid, although the goods may have suflered damage 
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before they reached him, while in the hands of some preceding 
carrier. Bowman y. Kilton, 11 Stanton 303. 

CONFLICT OF LAWS. (Foreign administration.) An executor 
having taken probate of a will and letters testamentary in Eng- 
land, and collected asstts there and brought them to Virginia, but 
having never qualified as executor in Virginia, is liable to be sued 
by the legatees in the court of chancery there for an account of 
his administration, and for the legacies that remain unpaid. 
Tunstall et al. vy. Pollard’s Administrators, 11 Leigh 1. 

CONFUSION OF GOODS. The mere taking by one man of the 
mill logs of another, and mixing them with his own, will not con- 
stitute confusion of goods: but if he fraudulently takes the logs 
and manufactures them into boasds, and intermixes those boards 
with a pile of his own so that they cannot be distinguished, with 
the fraudulent intent of thereby depriving the plaintiff of his pro- 
perty, the owner of the légs thus taken may maintain replevin for 
the whole pile of boards. Wingate v. Smith, 20 Maine 287. 

CONSTITUTION. (State laws.) The legislature may pass laws 
altering, modifying, or even taking away remedies for the recovery 
of debts, without incurring a violation of the provisions of the con- 
stitution, which forbid the passage of ex post facto laws, or laws 
impairing the obligation of contracts. Evans v. Montgomery, 4 
Watts & Serg. 218. 

Until the judiciary has fixed the meaning of a doubtful law, 
upon which rights have become vested, it may be explained by 
legislative enactment. O’Conner v. Warner, ib. 223. 

A monopoly cannot be implied, from the mere grant of a charter 
to a company to construct a work of public improvement, and 
to take the profits; to give such monopoly, there must be an 
express provision in the charter, whereby the legislature restrains 
itself from granting charters for rival and competing works. The 
Tuckahoe Canal Co. vy. The Tuckahoe and James’ River Rail 
Road Co., 11 Leigh 42. 

That clause of the revised statutes, which makes wearing con- 
cealed weapons a penal offence, is not contrary either to the con- 
stitution of the United States or of the state of Arkansas. 4 
Pike 18. 


The legislature has no power to diminish the salary of a judge, 
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during the time for which he shall have been elected. They can- 
not effect indirectly what they are directly forbidden to do. There- 
fore an act providing that if any judge skall fail to hold court at 
the time appointed by law, he shall forfeit and pay a sum of 
money, is unconstitutional and void. L. B. Tully, ex parte, 
ib. 220. 

The regulation of the navigable waters within the state, is 
vested in the sovereign power, to be exercised by laws duly 
enacted; and the navigation may be impeded, if in the judgment 
of that power the public good requires it. And if the more appa- 
rent object be the profit of a grantee, it is the right and duty of 
that power to determine whether the public interest is so connected 
with the private, as to authorize the grant. Parker v. The Cutler 
Mill-dam Co., 20 Maine 353. 

CONSTRUCTION. (“On condition.”) The words “on condition” 
may be construed to mean “on the terms” in order to effectuate 
the intention of the parties. Meanor y. M’Kowan, 4 Watts & 
Serg. 302. 

CONTRACT. (Mutuality.) A tenant for life can make no agree- 
ment affecting the estate which will bind him in remainder, nor 
will he with whom the agreement is made or his privy be bound 
by it; for a contract binds both parties or neither. Hill y. Rode- 
rick, ib. 221. 

2. (Wagers.) A wager upon the result of a future election, in 
which the parties are entitled to participate, is illegal at common 
law. Wheeler v. Spencer, 15 Conn. 28. 

Money deposited with a stakeholder, by a party to a wagering 
contract, may, while in the hands of such stakeholder, be recovered 
from him by the depositor even after the event has taken place, 
and that adversely to such depositor. Ib. 

3. (Construction.) A contract to pay a specified sum of money 
twelve months after date, to bear interest at 10 per cent. and inte- 
rest to be paid quarterly, carries interest from the date. English 
et al. v. Watkins, 4 Pike 199. 

4. (Demand.) A debt, arising from a positive existing promise to 
pay on demand, is due at the date of the contract, and the right of 
action is then perfect, but if the promise is to do a collateral thing 
on request, nothing is due until request made. Pullen v. Chase, 
ib, 210. 
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Where a contract is made for the payment of corn or other 
farm produce, no time or place of payment being fixed by the 
contract, a demand is necessary before suit. Bradley v. Far- 
rington, ib. 532. 

5. (Sale.) Goods are not transferred to the vendee by the contract 
of sale, if any material acts remain to be done before delivery, to 
distinguish them or ascertain their price; or where a sale is made 
subject to the condition of weighing, counting or measuring, the 
property does not vest in the buyer until the goods are weighed, 
counted or measured. Magee v. Billingsley, 3 Alabama 679. 

Upon a sale of goods by sample there is an implied warranty 
by the seller that the bulk of the commodity is equal in quality to 
the sample; and if it is not, the buyer may refuse to receive it, or 
may return it after a reasonable time allowed for examination: 
but if he keep the goods and use them as his own, he cannot repu- 
diate the purchase, though he may maintain an action for a breach 
of the implied warranty. Ib. 

When the seller of goods makes a false representation as to 
their quality and condition, the buyer, upon ascertaining it, may 
rescind the contract. Jb. 





On a contract for the delivery of specific articles which are pon- 
derous and cumbrous, when it is not designated in the contract 
and there is nothing in the condition and situation of the parties 
to determine the place of delivery, it is the privilege of the creditor 
to name a reasonable and suitable one. And if the debtor be 
desirous of paying, he should request the creditor to appoint or 
deliver to him in person at a proper place. The debtor however 
is not obliged to follow the creditor out of the state or country to 
do this. A reasonable effort to ascertain his residence and give 
him the notice will be sufficient. If the creditor, being notified, 
refuses or neglects to appoint or avoids and prevents the notice, 
the debtor may appoint a place and deliver the articles there. 
Howard vy. Miner et al., 20 Maine 325. 

6. (Consideration.) Though the mere forbearance of a claim, 
which is not a legal one, is not of itself a sufficient consideration 
to support a promise, yet the compromise of a doubtful claim or 
the relinquishment of a pending suit, is a sufficient consideration. 
Stoddard vy. Miz, 14 Day 12. 
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COVENANT. (Set-off.) Unliquidated damages for violation of a 
separate and independent covenant made by the plaintiff, are not a 
subject of defalcation or set-off in an action for breach of defend- 
ant’s covenant. Wright v. Smyth, 4 Watts & Serg. 527. 

CRIMINAL LAW. (Bail.) It is good cause for admitting to bail 
a prisoner confined in close jail upon an indictment for murder, 
that he is labouring under a present painful, severe and dangerous 
disease caused by his imprisonment, and likely to be so aggravated 
by a continuance thereof as probably to terminate fatally. Com- 
monwealth vy. Semmes, 11 Leigh 665. 

2. (Larceny.) A person having possession in Ohio of property 
which he had stolen in another state, may be convicted of larceny. 
Hamilton vy. The State, 11 Stanton 435. 

DEBTOR AND CREDITOR. (Subrogation.) The purchase of 
a debt entitles the purchaser to all the creditor’s securities for it. 
Foster v. For, 4 Watts & Serg. 92. 

2. (Fraudulent assignment.) Where A. being in failing circum- 
stances, and about to make mortgages of his real estate and an 
assignment of his personal property to secure certain creditors, 
gave his own note to B. for $800, and included it in the first 
mortgage and the assignment, on the sole consideration that B. 
should give his note for the same amount to A. for the purpose of 
furnishing A. with means for the support of himself and family, 
until he would re-establish himself in business, and to enable him 
to make some provision for such of his creditors as had no security 
for their claims; and B. having given his note accordingly, after- 
wards paid thereon $200, which A. applied exclusively to his own 
support; it was held that the debt of A. to B. thus created was 
wholly invalid, as against other bona fide creditors, and no part 
of it could be protected by the securities held by B. Pettibone v. 
Stevens, 15 Conn. 19. 

3. (Application of payments.) Where one is indebted to another 
for several debts, and the debtor makes payments without direction, 
and the creditor makes no application, there is no settled rule that 
they shall be applied according to the presumed intention of the 
one or the other; but it devolves on the court to apply the pay- 
ments according to the justice of the particular case. In general, 
where several debts are due and payments are made without spe- 
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cific application, they ought to be applied to extinguish the debts 
according to priority of time. Smith y. Loyd, 11 Leigh 512. 
Where money is paid, the right of appropriation belongs to the 
debtor; but if he makes none, then to the creditor, to be exercised 
within a reasonable time. Starrett v. Barber Jr., 20 Maine 457. 


DEED. (Description of premises.) In construing the description 


io) 


of the premises in a deed, effect is to be given to all parts of the 
description as far as practicable; thus known and fixed monu- 
ments will control courses and distances; and metes and bounds 
will control quantity, unless the deed shows a clear intent to give 
only a definite quantity. Nichols vy. Turney, 15 Conn. 101. 


. (Consideration— Voluntary settlement when fraudulent.) A 


father in consideration of natural love and affection, makes a deed 
to three infant children, upon condition that they are to remain in 
his possession during his life. At the time he is indebted in two 
bonds, on which judgments are afterwards obtained and executions 
returned satisfied. He subsequently incurs other liabilities: Held 
that the facts do not constitute fraud per se, and that so far as the 
fraud is matter of fact, the jury not having found it, the court can- 
not infer it. Charlton vy. Gardner, 11 Leigh 281. 


. (Estoppel.) Where a person, without title, conveys by deed of 


warranty and afterwards receives title as trustee from the rightful 
owner, for the purpose of transmitting it to a bona fide purchaser, 
the doctrine of estoppel does not defeat the trust estate. Burchard 
v. Hubbard, 11 Stanton 316. 

A conveyance without warranty works no estoppel to the grantor 
who afterwards acquires title. Lessee of Kinsman v. Loomis, ib. 
475. 


DEVISE. (Construction.) A testator devised, “to my daughter 


A. I give and devise the farm where I live provided she does not 
get married. Should she get married, the said property shall be 
given up, and in lieu thereof I give and devise to her $500. Should 
she die or get married, then the property willed to her to be sold, 
and equally divided amongst the surviving heirs: A. to be consi- 
dered as one of the heirs.” A. died unmarried: Held, that the pro- 
ceeds of the sale were to be divided among the surviving children 
and grandchildren of the testator; and the executor of A. was not 
entitled to any part of it. Hankin’s estate, 4 Watts & Serg. 300. 
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Wherever there is an express limitation of the interest devised, 
a direction that the devisee shall pay pecuniary legacies, does not 
make his interest a fee simple. Dewitt v. Eldred, ib. 414. 

A devise to 8. S. by her freely to be possessed and enjoyed, 
but in case she shall happen to die without children and heirs of 
her body, then over, creates an estate tail. Shoemaker v. Huff- 
nagle, ib. 437. 

2. (After acquired property.) After acquired lands will not pass 
by a devise. Brewster v. M’Call’s devisees, 15 Conn. 274. 

3. (Description of devisee.) A devisee may be designated by des- 
cription, as well as by name; such a description is as available in 
the case of a corporation, as of a natural person: and the parti- 
cular society or corporation intended, may be ascertained by 
evidence dehors the will. Ib. 

4. (Revocation.) A deed of conveyance made subsequent to a 
devise, does not revoke the will, unless it makes an entire dispo- 
sition of the estate; but to any portion undisposed of by the deed, 
the will attaches, pro tanto, and carries it to the devisee. Brush 
v. Brush, 11 Stanton, 287. 

DISSEISIN. (Entry of widow.) A mere entry by a widow into 
the land of her deceased husband, claiming it and taking the rents 
and profits for twenty-one years, is no disseisin of the heirs at 
law; to make it such, there must be some plain, decisive, unequi- 
vocal act or conduct on her part, amounting to an adverse and 
wrongful possession and disseisin of the heirs. Hall vy. Mathias, 
4 Watts & Serg. 331. 

DISTRESS. (Custody of law.) A landlord cannot distrain goods 
for rent which have been previously levied on an execution or 
foreign attachment. Pierce vy. Scott, ib. 344. 

DOWER. (Limitation.) An adverse occupation of the premises in 
which dower is claimed, for more than twenty years, during the 
life of the husband, will not bar the rights of the widow, nor will 
a release of dower be presumed in such case. Durham vy. An- 
gier, 20 Maine 242. 

EJECTMENT. (Nature of premises.) Where the property 
sought to be recovered is tangible, and an entry can be made, and 
possession delivered by the sheriff, ejectment will lie. Land below 
high-water mark being of this description, the right of the riparian 
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proprietor therein, may therefore be vindicated against a disseisor 
in this action. Nichols y. Lewis, 15 Conn. 137. 


EVIDENCE. (Book of entries.) The party’s book of original en- 


tries is not competent evidence of the delivery of: goods furnished 
under a special contract. Nickle v. Baldwin, 4 Watts & Serg. 
290. 

(Corporation books.) Corporation books are not generally evi- 
dence against a stranger, but are so against a corporator present 
and assenting to the entry made in them and against those claim- 
ing under him. Union Canal Co. y. Loyd, ib. 393. 

Cheques purporting to have been drawn by the president of a 
corporation on their treasurer, in favour of contractors, are evi- 
dence to show that such person acted as their president, and are 
also prima facie evidence that they were paid if the work was 
done under the contract, and they are produced from the archives 
of the company or by their treasurer. Jb. 

(Parol to vary writing). Parol evidence to vary a written 
agreement is inadmissible. Seitzinger v. Ridgway, ib. 472. 

( Witness.) ‘The objection to the competency of the grantor to 
give evidence to invalidate his deed, is founded on interest, not on 
the supposed rule, that being a party, he is estopped like the party 
to a negotiable instrument. Kronk y. Kronk, ib. 127. 

Conveyance to A. and his heirs, the grantor is a competent wit- 
ness to prove that the deed as given and received at the time of 
its execution, was to A. for life remainder to B. in fee. Jb. 

If one who is interested that the plaintiff shall recover, be called 
by the defendant and examined as a witness as to a particular 
fact, he is thereby made a competent witness for the plaintiff as 
to other facts. Turner vy. Waterson, ib. 

It is not a good objection to the competency of a witness, that 
he believes himself to be interested in the event of the suit, when 
in fact he is not so. Cassiday v. M’ Kenzie, ib. 282. 

In a suit in partition, a judgment creditor of the plaintiff, who 
swears that he has a slim chance of getting the amount of his 
judgment, unless the plaintiff can establish his right to the lands 
in suit, is incompetent to be a witness for the plaintiff. Seitzinger 
v. Ridgway, ib. 472. 

It is always competent for a party to show that the witness has 
VOL. I. 48 
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related the facts trying in a different manner, whether under oath 
or not. Bull v. Towson, ib. 557. 

One of two sureties in a joint and several obligation for the pay- 
ment of money, having received from the creditor a covenant that 
he shall never be sued thereon, is a competent witness for such 
creditor ina suit brought by him as mortgagee of the debtor’s 
land to set aside a sale and conveyance of land to third persons, 
under a prior deed of trust executed by the debtor. Waggener v. 
Dyer, 11 Leigh 384. 

5. (Religious belief.) If a witness believe in the existence of a god, 
who will punish falsehood even in this life, he is a competent wit- 
ness, although he may not believe in a future state of rewards and 
punishments. Porter vy. Cotney, 3 Alabama 314. 

6. (Records.) The public seal of a state affixed to the exemplifica- 
tion of a law, proves itself. It is a matter of notoriety, and will 
be taken notice of as a part of the law of nations acknowledged 
by all. Robinson v. Gilman, 20 Maine 299. 

EXECUTION. (Liability of sheriff.) If money be made upon an 
execution in favour of two or more plaintiffs, payment to one of 
them is good, and discharges the sheriff. Lazarus v. Follmer, 
4 Watts & Serg. 9. 

EXECUTORS AND ADMINISTRATORS. (Discharge of.) The 
promissory notes of a testator found among the papers of his ex- 
ecutor many years after his death, afford a reasonable presump- 
tion that they were paid by the executor without any other proof 
of the fact. Bracken v. Miller, ib. 102. 

2. (Liability of.) A creditor of a decedent accepting from the ad- 
ministrator a confession of judgment, when assets, is thereby 
estopped at law from alleging that the administrator at the time of 
the judgment had assets applicable to the demand. Dupuy v. 
Southgates, 11 Leigh 92. 

GUARANTY.. (Consideration.) Eight days after the execution of 
an administration bond by A. as security for B., the administrator 
C. wrote to A. that at the request of B. he promised and agreed 
to indemnify A. against all loss or injury he might sustain in con- 
sequence of having become security for B. in that business: Held 
that the consideration was a continuing one, and sufficient. Car- 

. roll y. Nizon, 4 Watts & Serg. 577. 
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2. (Letter of credit—when acceptance necessary.) Though in the 
case of a letter of credit, which is in the nature of an offer or pro- 
position, and is not consummated into a contract or obligatory 
upon the writer, until it is accepted, and notice of such acceptance 
given; yet where A. executed a writing, whereby he agreed with 
B. for value received, that he A. would at all times hold himself 
responsible to B. to a limited amount, for such paper as might be 
endorsed by C. and holden by B. within the amount specified, 
without notice to be given to A. by B.; and such writing was simul- 
taneously delivered by A. and accepted by B.; and B. on the cre- 
dit thereof discounted paper endorsed by C., it was held, 1. That 
no other acceptance by B. or notice thereof to A. was necessary 
to perfect the cbligation of A.; 2. That no notice to A. of the 
amount of credit given by B. on the paper endorsed by C. was 
necessary; this being expressly dispensed with by the terms of ‘ 
the contract. The New Haven County Bank v. Mitchell, 15 
Conn. 206. 

Where a person gives a continuing guaranty, or one relating to 
future transactions, he has a right to know whether his guaranty 
has been accepted, or to what extent he may be liable; but when 
a debt is due for which the guaranty is given, the obligation is 
not collateral, and no notice is necessary. Lane v. Levillian, 
4 Pike 76. 

GUARDIAN AND WARD. (Liability of guardian.) An action 
of indebitatus assumpsit, will not lie against a guardian for neces- 
saries supplied to his ward without his consent. Call v. Ward, 
4 Watts & Serg. 118. 

After the marriage of a female ward, any money received would 
be received not as guardian, but for the use of the husband, could 
be sued for in a court of law, and is barred in six years. Bull v. 
Towson, ib. 557. 

2. (Extinguishment of trust.) Where twenty-two years had elapsed 
since a ward came of age and married, guardian cannot be called 
on to settle. Jb. 

3. (Testamentary guardian.) A testator bequeaths $ 15,000 to his 
infant son, to be vested in stock as his executors shall think pro- 
per, and from the income to educate him: held that this was not 
an appointment of the executors, testamentary guardians of the 
son. Kevan v. Waller, 11 Leigh 414. 
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If two persons be appointed testamentary guardians, the office 
is joint and several, and either may qualify without the other. Jb. 

4. (Guardian by nature.) The father, as the guardian by nature, is 
entitled to the direction and control of the person and property of 
his child until it attains the age of twenty-one years, subject to the 
right of chancery under some circumstances to place the child 
under the pupilage of another. Wood v. Wood, 3 Alabama 756. 

HUSBAND AND WIFE. (Anti-nuptial settlement.) A parol anti- 
nuptial settlement, by which the husband and wife agreed that the 
wife’s chattels should continue her’s notwithstanding the marriage, 
and they were so treated by him during the marriage, is binding 
at the decease of either or both, and the husband has no right of 
survivorship, nor does the intestate law affect them. Guchenback 
v. Rose, 4 Watts & Serg. 546. 

2. (Evidence.) Declarations by the husband before and after mar- 
riage, are evidence to show an anti-nuptial agreement for the 
wife’s chattels. Ib. 

3. (Settlement.) A deed of personal property was made by a father 
who was indebted at the time to his daughter, who afterwards 
intermarried: Held that whatever might have been the character 
of the conveyance in its origin, it was rendered good and available 
against creditors upon the marriage of the daughter, who there- 
upon was to be considered a purchaser by relation for valuable 
consideration. Huston’s administrator v. Cantril, 11 Leigh 136. 

INSURANCE. In an action on a policy of insurance, it is no de- 
fence to show that the loss was occasioned by negligence in the 
agents of the insured. A loss of a steamboat, by the explosion of 
the boiler, is covered by the policy. Perrin’s administrators y. 
The Protection Insurance Co., 11 Stanton 147. 

2. (Misrepresentation.) It is not necessary to render a policy of 
insurance void, that there should be a wilful misrepresentation or 
suppression of the truth. A mere inadvertent omission of facts 
material to the risk, and such as the party insured should have 
known to be so, will avoid it. Denniston v. Thomaston Ins. Co., 
20 Maine 125. 

The expression of an opinion, if honestly entertained and com- 
municated, is not a misrepresentation, however erroneous it may 
prove to be. Jb. 
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3. (Memorandum.) The insertion of the common memorandum in 


a policy of insurance, excepting the articles therein specified from 
particular average, does not vary the rule by which, when a loss 
on such articles happens, from shipwreck or by damage to the ves- 
sel, it is to be deemed a partial or total loss. 

To subject the insurers for the loss of goods specified in the 
memorandum clause, it is not necessary that there should be either 
an actual destruction of every part of the goods insured, so as no 
longer physically to exist in specie, nor that there should be a 
total extinction of their value; but it is sufficient, if by reason of a 
peril insured against, the voyage is arrested, and the gocds neither 
come to the hands of the owners, nor reach their port of destina- 
tion, nor are capable of being forwarded. Poole v. The Protec- 
tion Insurance Co., 14 Day 47. 


JUDGMENT. (Lien.) The lien of a judgment is not discharged 


a) 


by the plaintiff's agreement in writing, to release the defendant 
from imprisonment on a ca. sa., without prejudice to his future 
liability for the debt. Jackson v. Knight, 4 Watts & Serg. 412. 


. (Conclusiveness.) A former judgment or decree is not evidence 


in a subsequent suit between the same parties, of any matter 
which came in question collaterally, though witli the jurisdiction 
of the court; nor of any matter to be inferred by argument from 
such judgment or decree. In order to render a former judgment 
or decree conclusive on any matter, it must appear that the precise 
point was in issue; and this must appear from the record itself. 
Kennedy v. Scavil, 14 Day 61. 


JURISDICTION. (Limited.) Where the jurisdiction of a court is 


limited by the amount of controversy between the parties, and that 
is indefinite, recourse must be had to the demand, as laid in the 
plaintiff’s declaration. Forrester v. Alexander, 4 Watts & 
Serg. 311. 


JURY. (Competence of juror.) Upon a question whether one called 


as a juror, and challenged for cause, stands indifferent or not, the 
general rule is, that one who has formed a decided opinion that 
the prisoner is guilty or innocent, is not an indifferent juror, 
whether such opinion has been expressed or not. Armistead vy. 
The Commonwealth, 11 Leigh 657. 


2. (Keeping jury together.) In impanneling a jury for trial of an 


48* 
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indictment for felony, there is no necessity to keep jurymen who 
have been elected and sworn, together, and separate from other 
persons under charge of the sheriff, until the whole number shall 
be elected and sworn. Tooch vy. Commonwealth, ib. 714. 


LANDLORD AND TENANT. (Ejectment.) An adverse claim- 


to 


ant, who gets into possession of land by tampering with the tenant, 
cannot resist the landlord’s claim, where the tenant himself could 
not. Stewart v. Roderick, 4 Watts & Serg. 188. 


. (Notice to quit by mortgagor or purchaser.) A purchaser at 


sheriff’s sale, under a judgment on a mortgage, by giving notice 
to quit to a tenant holding under a lease subsequent to the mort- 
gage, disaffirms the lease and determines the tenancy: and the 
relation of landlord and tenant cannot be renewed by the tenant’s 
remaining in possession, or any act short of a mutual contract for 
a new lease. Hemphill vy. Tevis, ib. 535. 

A landlord leasing to a cropper for one year, receiving as rent 
a part of the grain, has a lien upon the growing crop, and the 
entire crop cannot be removed by the tenant or those acting under 
him, until the rent is provided for. Case v. Hart, 11 Stan- 
ton 364. 

Where the tenant agrees to cultivate and bag the hop crop for 
the year, in payment of rent, the property in the hops is in the 
landlord. Kelley v. Weston, 20 Maine 232. 


LAWS. (Foreign laws.) The existence of a law in a sister state, 


or foreign jurisdiction, is matter of fact, triable by a jury and 
proveable if necessary by witnesses. Where a plea discloses a 
defence under such a law, the modifications it has received, either 
by construction or otherwise, not merely depending upon the just 
interpretation of the words of the statute, are facts to be disclosed 
by replication. Ingraham v. Hart, 11 Stanton 255. 


LEGACY. (Charge on lands.) It seems, a simple bequest of a 


legacy, to be paid by a devisee of land without more, does not 
amount to a charge of the legacy on the land. In the absence of 
something to that effect, it is a charge on the devisee personally. 
Dewitt v. Eldred, 4 Watts & Serg. 414. 

If a legacy to a feme sole be charged on land, and she marries, 
and her husband takes a bond for it from the devisee to himself, it 
extinguishes the charge. Jb. 
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LIMITATIONS. (When the statute begins to run.) The statute 

of limitations begins to run against a claim in favour of a deceased 
person’s estate, which accrued after that person’s death, only from 
the time of proving the will, or granting administration in this state. 
Hobart v. The Connecticut Turnpike Co., 15 Conn. 145. 

LIMITATIONS, ACT OF. Payment of part of a debt, liquidated 
and ascertained by a contract, is an admission that the whole was 
then due. Haven et. al. vy. Hathaway, 20 Maine 345. 

MASTER AND SERVANT. (Wages.) Faithful service is a con- 
dition precedent to the right of a servant to recover wages: mis- 
conduct inconsistent with the relation of master and servant, will 
justify the master in putting an end to the contract of service at 
any time. Singer v. M’Cormick, 4 Watts & Serg. 265. 

Where one engages to serve another as overseer for twelve 
months, and leaves his employer during the year, without his con- 
sent or any sufficient reason, he cannot recover compensation for 
the services actually rendered. Pettigrew v. Bishop, 3 Ala- 
bama 440. 

MORTGAGE. (Payment of taxes by mortgagee.) Taxes upon the 
mortgaged premises, paid by the mortgagee, the payment of which 
was necessary to protect the estate, are a charge upon it. Mix 
v. Hotchkiss, 14 Day 32. 

2. (Subsequent purchaser.) If a mortgage is intended to secure a 
debt not ascertained, such data must be given respecting that debt 
as will put any one interested upon the track leading toa dis- 
covery. Therefore, where the condition of a mortgage deed des- 
cribed the subject of the mortgage, as a debt due from the mort- 
gagor to the mortgagee, by note dated May 10th, 1834, on demand 
with interest, without specifying the amount, it was held that such 
mortgage was not a valid security as against subsequent encum- 
brancers. Hart v. Chalker, ib. 77. 

3. (Personal property.) If the mortgagor of articles of personal 
property, belonging to a business establishment, dispose of such 
articles, and convert them into money and buy other articles with 

the avails, the title of these will not by mere operation of law vest 
| in the mortgagee; yet if they are procured for the simple purpose 
| of replenishing the establishment mortgaged, by supplying the 
place of lost or worn out articles belonging to it, and they become 
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attached to and incorporated with it, they, by right of succession, 
follow its title. Holly v. Brown, ib. 255. 

NOTICE. (Constructive.) Merely being a stockholder in a canal 
company is not constructive notice of the claims of the company 
to lands. Union Canal Company vy. Loyd, 4 Watts & Serg. 393. 

PARTNERSHIP. (Evidence.) The acts and declaratians of a 
partner after the dissolution of the partnership, cannot be given in 
evidence to affect any one but himself. Tassey vy. Church, ib. 
141. 

PLEADING. (Narr.) Defects in a declaration such as may be 
taken advantage of by special demurrer, are cured by a trial and 
verdict on the merits. Insurance Co. y. Seitz, ib. 273. 

2. (Non joinder.) In indebitatus assumpsit as well as in an action 
on a bond or special contract, the defendant can only take advan- 
tage of a non joinder of another who is jointly liable with him, by 
a plea in abatement. Grubb y. Foltz, ib. 548. 

In actions ex delicto, the non joinder of a party plaintiff who 
ought to join, can be taken advantage of only by plea in abate- 
ment. White v. Webb, 15 Conn. 302. 

3. (Plea of payment.) In an action of assumpsit the defendant 
cannot, under the plea of payment, give evidence tending to dis- 
prove the cause of action set forth in the plaintiff’s statement. 
Hamilton vy. Moore, 4 Watts & Serg. 570. 

Under the plea of payment, the evidence may be of payment in 
other things than money. Jb. 

4. (Set-off.) Set-off is only allowable in favour of a defendant; con- 
sequently there can be no such thing as set-off against set-off. 
Ulrich y. Berger, ib. 19. 

5. (Variance.) Though a contract set out in the declaration is not 
the gist of the action, this does not dispense with the necessity of 
proving it as alleged, unless the whole of it is so impertinent, that 
it may be struck out as surplusage, without injury to the cause of 
action. In an action on the case for fraud in the sale of a chattel, 
the contract of sale though not the gist of the action, is an essen- 
tial part, and must be proved as stated. Maine vy. Bailey, 15 
Conn. 298. 

POSSESSION. (Ejectment.) Possession follows title unless there 
be adverse occupancy. Lewis v. Lewis, 4 Watts & Serg. 378. 
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PRACTICE. (Judgment.) There can be but one final judgment 
in any personal action, whether founded in contract or tort. 
O’ Neal vy. O’ Neal, ib. 130. 

2. (Judgment by default.) In a joint action against two, where one 
pleads to issue and judgment by default is rendered against the 
other, for want of appearance and plea, the judgment is interlocu- 
tory; and the damages are assessed by the subsequent trial of the 
issue. Ib. 

PRINCIPAL AND AGENT. (WNotice.) In order to visit a prin- 
cipal with constructive notice of a fact known to his agent, it is 
necessary that such knowledge should have been gained by the 
agent in the course of the same transaction. Bracken y. Miller, 
ib. 102. 

2. (Death of principal.) The acts of an agent or attorney done 
after the death of his principal, of which he was ignorant, are 
binding upon the parties. Cassiday vy. M’ Kenzie, ib. 282. 

3. (Duty of agent.) It is the duty of an agent to give his principal 
timely notice of every fact or circumstance which may make it 
necessary for him to take measures for his security; and if he fail 
to do so, it is a dereliction of duty for which he is chargeable. 
Devall y. Burbridge, ib. 305. 

4. (Acquiescence.) Where a commission merchant from time to 
time sends an account of sales to his principal who makes no 
objection to the sales, and draws for the balance of the account 
rendered, it is a ratification of the sales, and the principal cannot 
recover for any alleged violation of instructions as to the terms of 
sale. Woodward y. Suydam, 11 Stanton 360. 

PRINCIPAL AND SURETY. (Subrogation.) Sureties in a 
bond who pay it off after the death of the principal, are entitled to 
rank as specialty creditors of the principal. Powell’s ez’rs. v. 
White et al., 11 Leigh 309. 

A surety of a vendee of land who is compelled to pay the pur- 
chase money, has no lien in equity on the land. Foster v. The 
Trustees of the Atheneum, 3 Alabama 302. 

RAIL-ROAD. (Liability of rail-road company.) Where a com- 
pany was incorporated with power to construct a rail-road, and to 
hold lands, engines, cars, and other things necessary for its use; 
and while a locomotive belonging to this company was passing on 
the rail-road, some sparks from the smoke pipe passed directly 
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therefrom to the roof of a building of the plaintiff, standing 18 
inches from the side, and 26 feet from the middle of the road, 
whereby the building, without any negligence, but with the exer- 
cise of due care and skill on the part of the company, was set on 
fire and consumed; in an action on the case against the company 
for this injury, it was held, that the defendants were not liable. 
Burroughs y. The Housatonic Rail-road Co., 15 Conn. 124. 

RIPARIAN PROPERTY. (Land between high and low-water 
mark.) Land on the Ohio river, lying between high and low- 
water mark is not common to the public, but may be conveyed by 
the adjacent proprietor, whose land bounds on the river. Lessee 
of Blanchard vy. Porter, 11 Stanton 138. 

SHIPPING. (Liability of owner.) The owner of a vessel, such 
as is responsible for supplies or necessaries furnished for her use 
by the orders of the master, is the person who, having some kind 
of claim or title, has the control and management of the vessel 
and the right to receive her freight and earnings and direct her 
destination. One who has the mere legal title, whether by bill of 
sale, mortgage, or pledge, is not liable for debts contracted by the 
master for supplies. Duff v. Bayard, 4 Watts & Serg. 240. 

2. (Mortgage of ship.) ‘The mortgagee of a ship, though the regis- 
ter or enrolment of the vessel stand in his name, if he has not 
taken the actual possession and control of the vessel mortgaged, is 
not answerable for supplies furnished by order of the mortgagor 
or by the master acting under his order. Cutler v, Thurlo, 20 
Maine 213. 

TENANT BY CURTESY. (Trust estate.) A husband is not 
entitled to an estate by the curtesy, out of land conveyed to a trus- 
tee for the sole and separate use of the wife in fee simple. Coch- 
ran v. O’Kern, 4 Watts & Serg. 95. 

TENANT IN COMMON. (Community of title.) If two own 
adjoining lots and agree to build three houses, the middle one to 
be built partly on each lot by one of the parties, who is to repay 
himself the costs out of the rents, they are not tenants in common 
of such houses, but the title to the house follows the title to the 
soil. M’Adam v. Orr, ib. 550. 

TRESPASS. Where the defendant to prevent the plaintiffs fowls 
from trespassing upon his land, as they had done before, mixed 
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Indian meal with arsenic and spread it upon his land, having 
given the plaintiff previous notice that he should do so; and such 
fowls coming afterwards upon the defendant’s land, ate the poi- 
soned meal, in consequence of which some of them died; it was 
held, 1. That previous notice in contradistinction to notice after 
the fact, was sufficient; 2. That notwithstanding such notice, the 
defendant was not justified in the use of deadly means, and con- 
sequently was liable in damages. Johnson v. Patterson, 14 
Day 1. 

TRUSTS. (Notice.) A purchaser of land charged with a trust, of 
which he had no notice, takes it discharged of such trust; and a 
purchaser from him will also take it discharged of the trust, 
although he had notice of it prior to the first purchase. Bracken 
v. Miller, 4 Watts & Serg. 102. 

TRUSTEES. (Compromises by.) Compromises by which money is 
gained or saved by executors, administrators, or trustees, enure 
to the benefit of those for whom they act and not of themselves. 
Sager v. Wilson, ib. 501. 

. (Liability.) Trustees are responsible for their own acts, and not 
for the acts of each other, unless they have made some agreement 
by which they are bound for each other, or have by their own 
voluntary co-operation or connivance, enabled each other to ac- 
complish some known object in violation of the trust. Taylor v. 

Roberts, 3 Alabama Rep. N.S. 83. 

3. (Legal title.) The legal title of a trustee under a deed of trust, 
with a power to sell for the payment of the debts of the cestui que 
trust, is not divested by the discharge of the debts, but the trustee 
may maintain ejectment. Moore v. Lessee of Burnet, 11 Stan- 
ton 334. 

USE. (How raised.) By a deed of bargain and sale, or any other 
form of conveyance duly recorded, a use may be raised in any 
one in whose favour it is expressly declared by the deed, without 
a consideration expressed. Sprague v. Woods, 4 Watts & Serg. 
192. 

USURY. (Consummated by receipt on account.) The receipt of 
money on account of an usurious contract, is a consummation of 
the offence, from the consequences of which the party cannot 
relieve himself by a subsequent release of the excess, which was 
usurious. Kirkpatrick y. Houston, ib. 115. 
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VENDOR AND VENDEE. (Part performance.) A vendor of 
land who has performed so much of his part of the agreement that 
he cannot be put in statu quo, and there is no default on his part 
in performing the residue, or he is prevented from completing it 
by the default of the vendee, is entitled to specific performance. 
Larison vy. Burt, ib. 27. 

2. (Measure of damages.) If a yendee of land covenant to pay an 
encumbrance upon it out of the amount of the purchase money, 
which he fails to do, by reason of which the land is sold for the 
payment of the encumbrance, and sells for a price exceeding it, 
he is liable to the vendor for damages, the measure of which is 
the difference between the amount for which the land sold, and 
the price which he agreed to pay for it. Young v. Stone, ib. 45. 

3. (Construction of contract.) A contract for the purchase and sale 
of land, which provides that a clause of general warranty shall be 
inserted in the deed which the vendor shall finally make to the 
vendee; that the purchase money shall be paid in four annual 
instalments at specified times; and without specifying any time at 
which the deed is to be made, shall be thus construed: that the 
vendor is to convey a good and sufficient title, free from all rea- 
sonable doubt and clear of encumbrances; that the deed is to be 
made on or before the payment of the last instalment; that the 
vendor may sue for the three first instalments as they become due, 
but not for the last, without the tender of such a conveyance as 
the contract provides for. Under such contract, the payment of 
the last instalment and the tender of a deed, become simultaneous 
and dependant acts, and neither party could sue the other without 
averring and proving a performance of or offer to perform his part 
of the agreement, unless discharged by the acts of the other: and 
if the vendor sue for the purchase money, he must show that he 
tendered a good title before suit brought: if he perfect his title 
after suit brought, he cannot recover. Magaw vy. Lothrop, ib. 316. 

4. (Measure of damages.) Though in general, for the breach of an 
executory contract to convey land, the vendee is not entitled to 
more damages than the purchase money he has actually paid and 
interest thereon.— T'hompson’s executor vy. Guthrie's administra- 
tor, 9 Leigh 101. Yet this rule will not be applied where the 
fraudulent conduct of the vendor makes it unreasonable to limit 
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the vendee to that measure of damages. If for example a vendor 
who has the title in him at the time of sale, shall after his contract 
disable himself to perform it by conveying the land to another, he 
will be held liable for the value at the time of the breach; and 
interest may be allowed on such value from that time. Wilson 
y. Spencer, 11 Leigh 261. 


. (Of personal property.) The vendee of personal property, while 


he remains in possession and has not been evicted by paramount 
title, or after the property has died, cannot defend against an action 
for the purchase money, on the ground that the vendor had no 
title. Sumner v. Gray, ib. 467. 


WAY. (Of necessity.) If a man having two parcels of land, to one 


of which he has no access, except over the other, convey such 
inaccessible parcel, the ‘grantor has a right of way to it over the 
other parcel, as incident to the grant.. If he convey the accessible 
parcel, retaining the inaccessible one, a right of way to the latter 
over the former, is reserved to the grantor. If both parcels be 
sold, at different times, priority of grant makes no difference with 
respect to the right of way. A way of this kind is limited by the 
necessity which creates it: ceasing when that necessity ceases. 
Collins v. Prentice, 15 Conn. 39. 


WILLS AND TESTAMENTS. (Nuncupative.) A nuncupative 


will is good only when made in such extremity of the iast sickness 
as precludes a written one. Boyer vy. Frick, 4 Watts & Serg. 357. 


VOL. I. 49 











448 


CRITICAL NOTICES. 


1.—Commentaries on Equity Jurisprudence, as administered in 
England and America. By Joseru Srory, L. L. D., one of the 
Justices of the Supreme Court of the United States, and Dane 
Professor of Law in Harvard University. . Third edition, re- 
vised, corrected, and enlarged. In 2 vols. Boston: Charles C. 
Little and James Brown. London: A. Maxwell & Son. 1843. 


Tuts is one of the best, if not the best of the books published by 
its learned author, who certainly has aot beén unmindful of the debt 
which every lawyer is said to owe his profession. It may be said 
to be the most complete treatise on the subject—systematically 
arranged, treating upon almost every point which has arisen or may 
arise, and especially rich and delightful in its references to, and illus- 
trations drawn from the civil law. It has one fault, common to this 
and his other works, which may, however, be excusable in a judge 
before whom the same questions may possibly afterwards arise. We 
mean the indeterminate mode in which most points are frequently 
discussed, throwing together the arguments and authorities, pro and 
con, and leaving the student’s mind in a sad state of perplexity and 
unhappiness. This fault, however, is amply compensated by the 
assurance that he may feel, that he has before him all the light which 
can enable him to decide the question for himself. 

After considering the reneral nature of Equity in his first chapter, 
the author proceeds to the origin and history of the chancery juris- 
diction, and gives a succinct and clear statement of the different 
ideas and theories which have been entertained on the subject by 
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eminent jurists and legal antiquarians. We give an extract which 
may be interesting perhaps from its novelty: 

“ Considerable new light has been thrown upou the subject of the 
origin and antiquity of the equitable jurisdiction of the court of chan- 
cery, by the recent publication of the labours of the commissioners 
on the public records. Until that period, the notion was very com- 
mon, (which was promulgated by lord Ellesmere,) that there were 
no petitions of the chancery, remaining in the office of record, before 
the fifleenth year of the reign of Henry VI. But it now appears 
that many hundreds have been lately found among the records of 
the tower, for nearly fifty years antecedent to the period mentioned 
by lord Ellesmere, and commencing about the time of the passage of 
the statute of 17 Rich. I. ch. 6. But there is much reason to 
believe, that upon suitable researches, many petitions or bitls to the 
chancellor wil! be found of a similar character, during the reigns of 
Edward I., Edward II., and Edward III. 

‘**From the proceedings which have been published by the record 
commissioners it appears, that the chief business of the court of chan- 
cery, in those early times, did not arise from the introduction of uses 
of lands, according to the opinion of most writers on the subject. 
Very few instances of applications to the chancellor on such grounds, 
occur among the proceedings of the chancery during the first four 
or five reigns after the equitable jurisdiction of the court seems to 
have been fully established. Most of these ancient petitions appear 
to have been presented, in consequence of assaults and trespasses, 
and a variety of outrages which were cognizable at common law; 
but for which the party complaining was unable to ‘obtain redress, 
in consequence of the maintenance and protection afforded to his ad- 
versary by some powerful baron, or by the sheriff, or by some officer 
of the county in which they occurred. 

“If this be a true account of the earliest known exercises of equi- 
table jurisdiction, it establishes the point, that it was principally 
applied to remedy defects in the common law proceedings; and 
therefore that equity jurisdiction was entertained upon the same 
ground, which now constitutes the principal reason of its interference, 
viz. that a wrong is done, for which there is no plain, adequate, and 
complete remedy in the courts of common law. And in this way 
great strength is added to the opinions of lord Hale and lord Hard- 
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wicke, that its jurisdiction is in reality the residuum of that of the 
commune concilium or aula regis, not conferred on other courts, 
and necessarily exercisable by the crown, as a part of its duty and 
prerogative to administer justice and equity. The introduction of 
uses or trusts, at a later period, may have given new activity and 
extended operation to the jurisdiction of the court, but it did not 
found it. The redress given by the chancellor in such cases, was 
merely a new application of the old principles of the court; since 
there was no remedy at law to enforce the observance of such uses 
or trusts.””! 

We have referred to the evidence which these volumes afford of 
the intimate acquaintance of the writer with the civil law and the law 
of continental Europe, and the richness of illustration with which he 
has thereby been enabled to adorn his subject. He has drawn upon 
it most copiously upon all occasions, and it is to be hoped that Ame- 
rican students and jurists will be excited by the taste here afforded, 
to resort to the fountain of instruction to be found in this code of 
written reason. ‘The education of American lawyers, though not so 
profound and systematic as that of their brethren at Westminster 
Hall, is more various and liberal. It is necessarily adapted to the 
nature of their functions. ‘There are none in this country who apply 
themselves to any particular branch, and hence the professional mind 
is more elastic than in England. We have not the accuracy and 
familiarity which results from this subdivision of labour, and hence 
many mistakes and incongruities; yet our jurisprudence has a more 
growing and expansive character. Its portals are wider open for 
illustration and improvement from every other system. 

We trust it will not be unacceptable to our readers to be presented 
with a few of judge Story’s illustrations, drawn from the civil law of 
familiar heads of equity jurisprudence. 

Thus, upon the question of how far a party is entitled to relief in 
equity, on the ground of having acted under a mistake of his legal 
rights, he presents us with the following note: 

“In the civil law, there is much discussion as to the effect of error 
of law; and no inconsiderable embarrassment exists in stating, in 
what cases of error in law the party is relievavle, and in what not. 


* Pages 51, 52, 53. 
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It is certain, that a wide distinction was made between the operation 
of errors of law, and errors of fact. In omni parte error in jure non 
eodem loco, quo facti ignorantia, haberi debebit; cum jus finitum et 
possit esse, et debeat; facti interpretatio plerumque etiam pruden- 
tissimos fallat. Dig. Lib. 22, tit. 6,1. 2. Hence in many cases, 
error of law will prejudice a party in regard to his rights; but not 
error of fact, unless in cases of gross negligence. Dig. Lib. 22, tit. 
6,1. 7. The general rule of the civil law seems to be, that error of 
law shall not profit those, who are desirous of acquiring an advan- 
tage or right; nor shall it prejudice those, who are seeking their own 
right. Juris ignorantia non prodest adquirere volentibus; suum vero 
petentibus non nocet. Dig. Lib. 22, tit. 6, l. 7; Pothier, Pand. Lib. 
22, tit. 6, § 2, n. 2, 3. But then this text is differently interpreted 
by different civilians. See 2 Evans’ Pothier on Oblig. appendix, no. 
xviii. p. 408 to 447; Ayliffe, Pand. B. 2, tit. 15, p. 116; 1 Domat, 
B. 1, tit. 8, § 1, art. 13 to 16. Domat, after saying that error of 
law is not sufficient, as an error in fact is, to annul contracts, says, 
that error or ignorance of law hath different effects in contracts; and 
then he lays down the following rules. (1.) If error or ignorance 
of law be such, that it is the only cause of a contract, in which one 
obliges himself to a thing, to which he is otherwise not bound, and 
there be no other cause for the contract, the cause proving false, the 
contract is null. (2.) This rule applies, not only in preserving the 
person from suffering loss, but also in hindering him from being 
deprived of a right, which he did not know belonged to him. (3.) 
But, if by an error or ignorance of the law one has done himself a 
prejudice, which cannot be repaired without breaking in upon the 
right of another, the error shall not be corrected to the prejudice of 
the latter. (4.) If the error or ignorance of the law has not been 
the only cause of the contract, but another motive has intervened, 
the error will not annul the contract. And he proceeds to illustrate 
these rules. 1 Domat, B. 1, tit. 18, § 1, art.13to 17. See also 
Ayliffe, Pand. B. 2, tit. 15; Id. tit. 17; 2 Evans’ Pothier on Oblig. 
appendix, xviii. p. 408; Id. 437; Pothier, Pand. lib. 22, tit. 6, per 


tot.” 


‘Vol. 1, p. 158. 
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On the point whether inadequacy of consideration be of itself a 
distinct principle of relief in equity: 

“Still, however, there may be such an unconscionableness or 
inadequacy in a bargain, as to demonstrate some gross imposition or 
some undue influence; and in such cases courts of equity ought to 
interfere, upon the satisfactory ground of fraud. But then such 
unconscionableness or such inadequacy should be made out, as 
would (to use an expressive phrase) shock the conscience, and 
amount in itself to conclusive and decisive evidence of fraud. And 
where there are other ingredients in the case of a suspicious nature, 
or peculiar relations between the parties, gross inadequacy of price 
must necessarily furnish the most vehement presumption of fraud. 

“ The difficulty of adopting any other rule, which would not, in 
the common intercourse and business of human life, be found pro- 
ductive of serious inconvenience and endless litigation, is conceded 
by civilians and publicists; and, for the most part, they seem silently 
to abandon cases of inadequacy in bargains, where there is no fraud, 
to the forum of conscience, and morals, and religion. ‘Thus, Domat, 
after remarking that the law of nature obliges us not to take advan- 
tage of the necessities of the seller, to buy at too low a price, adds: 
* But because of the difficulties in fixing the just price of things, and 
of the inconveniences, which would be too many and too great, if all 
sales were annulled in which the things were not sold at their just 
value, the laws connive at the injustice of buyers, except in the sale 
of lands, where the price given for them is less than half of their 
value.” So that, in the civil law, sales of personal property are 
usually without redress; and even sales of immovable property are 
in the same predicament, unless the inadequacy of price amounts to 
one half the value; a rule purely artificial, and which must leave 
behind it many cases of gross hardship and unconscionable advantage. 
The civil law, therefore, in fixing a moiety, and confining it to im- 
movable property, admits, in the most clear manner, the imprac- 
ticability of providing for all cases of this nature. Rem majoris 
pretii (says the code) si tu, vel pater tuus minoris distraxerit ; 
humanum est, ut vel pretium te restituente emptoribus, fundum 
venundatum recipias, auctoritate judicis intercedente ; vel si emptor 
elegerit, quod deest justo pretio, recipias; thus laying down the 
broadest rule of equity, and morals, adapted to all cases. But the 
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lawgiver, struck with the unlimited nature of the proposition, imme- 
diately adds, in the same law, that the party shall not be deemed to 
have sold at an undervalue, unless it amounts to one half: Minus 
autem pretium esse videtur, si nec dimidia pars veri pretii soluta 
sit; a logic not very clear or indisputable. And yet the civil law 
was explicit enough in denouncing fraudulent bargains. Si pater 
tuus per vim coactus domum vendidit; ratum non habebitur, quod 
non bond fide gestum est. Male fidei emptio irrita est. Ad 
rescindendam venditionem, et male fidei probationem, hoe solum 
non sufficit, quod, magno pretio fundum coniparatum, minoris dis- 
tractum esse, commemoras. So that we see, in this last passage, the 
very elements of the doctrine of equity on this subject. 

** Pothier, too, of whom it has been remarked, that he is generally 
swayed by the purest morality, says: ‘equity ought to preside in 
all agreements. Hence it follows, that, in contracts of mutual inter- 
est, where one of the contracting parties gives or does something, 
for the purpose of receiving something else, as a price and compen- 
sation for it, an injury suffered by one of the contracting parties, 
even when the other has not had recourse to any artifice to deceive 
him, is alone sufficient to render such contracts vicious. For, as 
equity, in matters of commerce, consists in equality, when that equity 
is violated, as when one of the parties gives more than he receives, 
the contract is vicious, for want of the equity which ought to preside 
in it.” He immediately adds: ‘Although any injury whatever ren- 
ders contracts inequitable, and consequently vicious, and the princi- 
ple of moral duty (le for interieur) induces the obligation of supply- 
ing the just price; yet persons of full age are not allowed in point of 
law to object to their agreements as being injurious, unless the injury 
be excessive; a rule wisely established for the security and liberty of 
commerce, which requires that a person shall not be easily permitted 
to defeat his agreements; otherwise we should not venture upon mak- 
ing any contract, for fear that the other party, imagining himself to 
be injured by the terms of it, would oblige us to follow it by a law- 
suit. That injury is commonly deemed excessive, which amounts 
to more than a moiety of the just price. And the person, who has 
suffered such an injury, may, within ten years, obtain letters of 
rescision for annulling the contract.’ 

“ After such concessions, we may well rest satisfied with the prac- 
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tical convenience of the rule of the common law, which does not 
make the inequality of the bargain depend solely upon the price, but 
upon the other attendant circumstances, which demonstrate impo- 
sition, or some undue influence. The Scottish law has adopted the 
same practical doctrine.”! ° 

In reference to the doctrine upon the subject of conditions in res- 
traint of marriage: 

“In the civil law a strong desire was manifested to aid in the 
establishment of marriages, as has been already intimated. And, 
hence, all conditions annexed to gifts, legacies, and other valuable 
interests, which went to restrain marriages generally, were deemed 
inconsistent with public policy, and held void. A gift, therefore, to 
a woman, of land, if she should not marry, was held an absolute 
gift. Mevie, si non nupserit, fundum, quum morietur, lego; potest 
dici, et si nupserit, eam confestim ad legatum admitti. Si testator 
rogasset heredem, ut restituat hereditatem mulieri, si non nupsis- 
set; dicendum erit compellendum heredem, si suspectam dicat 
hereditatem, adire et restituere eam mulicri, etiamsi nupsisset. 
So a gift to a father, if his daughter, who is under his authority, (in 
potestate,) should not marry, was treated as an absolute gift; the 
condition being held void. The avowed ground of these decisions 
was, that all such conditions were a fraud upon the law, which 
favoured marriage: Quod in fraudem legis ad impediendas nuptias 
scriptum est, nullam vim habet. 

“ But a distinction was taken in the civil law between such gene- 
ral restraints of marriage, and a special restraint, as to marrying 
or not marrying a particular person; the latter being deemed not 
unjustifiable. Thus, a gift, upon condition, that a woman should 
not marry Titius, or not marry Titius, Seius, or Mcvius, was held 
valid. And the distinction was in some cases even more refined; 
for, if a legacy was given to a wife upon condition, that she should 
not marry, while she had children, (si a liberis ne nupserit,) the 
condition was nugatory; but, if it was, that she should not marry, 
while she had children in puberty, (st a liberis impuberibus ne nup- 
serit,) it was good. And the reason given is, that the care of chil- 
dren, rather than widowhood, might be enjoined: Quia magis cura 
liberorum, quam viduitas, injungeretur. 


* Vol. 1, pp. 257—261. 
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“Courts of equity, in acting upon cases of a similar nature, have 
been in no small degree influenced by these doctrines-of the civil law. 
But it has been doubted, whether the same grounds, upon which the 
Roman law acted, can or ought to be acted on in a Christian country, 
under the common law. Lord Rosslyn has endeavoured to account 
for the introduction of these doctrines into the English courts of equity, 
from the desire of the latter to adopt, upon legatary questions, the 
rules of the ecclesiastical courts, which were borrowed directly from 
the civil law. And speaking upon the subject of the rule of the civil 
law, as to conditions in restraint of marriage, he said: | * How it 
should ever have come to be a rule of decision in the ecclesiastical 
court is impossible to be accounted for, but upon this circumstance, 
that, in the unenlightened ages, soon after the revival of letters, there 
was a blind, superstitious adherence to the text of the civil law. They 
never reasoned; but only looked into the books, and transferred the 
rules without weighing the circumstances, as positive rules to guide 
them. It is beyond imagination, except from that circumstance, 
how, in a Christian country, they should have adopted the rule of the 
Roman law, with regard to conditions as to marriage. First, where 
there is an absolute, unlimited liberty of divorce, all rules as to mar- 
riage are inapplicable to a system of religion and law, where divorce 
is not permitted. Next, the favour to marriage, and the objection to 
the restraint of it, were a mere political regulation, applicable to the 
circumstances of the Roman empire at that time, and inapplicable to 
other countries. After the civil war, the depopulation, occasioned 
by it, led to habits of celibacy. In the time of Augustus, the Julian 
law, which went too far, and was corrected by the Lex Papia Pop- 
pea, not only offered encouragement to marriage, but laid heavy 
impositions upon celibacy. That being established, as a rule in 
restraint of celibacy, (it is an odd expression,) and for the encour- 
agement of all persons who would contract marriage, it necessarily 
followed, that no person could act contrary to it by imposing restraints 
directly contrary to the law. Therefore, it became a rule of con- 
struction, that these conditions were null. It is difficult to apply 
that to a country, where there is no law to restrain individkals from 
exercising their own discretion, as to the time and circumstances of 
the marriage, which their children, or objects of bounty, may con- 
tract. It is perfectly impossible now, whatever it might have been 
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formerly, to apply that doctrine, not to lay conditions to restrain 
marriage under the age of twenty-one, to the law of England; for it 
is directly contrary to the political law of the country. There can 
be no marriage under the age of twenty-one, without the consent of 
the parent.’ 

“It is highly probable, that this view of the origin of the English 
doctrine, as to conditions in restraint of marriage, annexed to gifts, 
legacies, and other conveyances of interests, is historically correct. 
But, whether it be so, or not, it may be affirmed, without fear of 
contradiction, that the doctrine on this subject, at present maintained 
and administered by courts of equity, (for it has undergone some 
important changes,) is far better adapted to the exigencies of modern 
society throughout Christendom, than that, which was asserted in 
the Roman law. While it upholds the general freedom of choice in 
marriages, it at the same time has a strong tendency to preserve a 
just control and influence in parents, in regard to the marriages of 
their children, and a reasonable power in all persons to qualify and 
restrict their bounty in such a manner, and on such conditions, as 
the general right of dominion over property in a free country justifies 
and protects, upon grounds of general convenience and safety.”! 

Of the analogy between the interdict of the Roman law and the 
injunction in equity: 

“It has been justly remarked by an eminent civilian, that injunc- 
tions, issued by the courts of equity in England, partake of the nature 
of interdicts according to the Roman law. ‘The term interdict, was 
used in the Roman law in three distinct, but cognate senses. It was 
in the first place, often used to signify the edicts made by the praetor, 
declaratory of his intention to give the remedy in certain cases, 
chiefly to preserve or to restore possession. And hence such an 
interdict was called edictal: Edictale, quod pretortis edictis propo- 
nitur, ut sciant omnes e4 forma posse implorari. Again, it was 
used to signify his order or decree, applying the remedy in the given 
case before him; and then it was called decretal: Decretale, quod 
pretor pro re natd implorantibus decrevit. And in the last place, 
it was used to signify the very remedy sought in the suit commenced 
under the preetor’s edict; and thus it became the denomination of the 
action itself. 


* Vol. 1, pp. 280—236. 
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‘It is in the second sense above stated, that the interdict of the 
Roman law bears a resemblance to the injunction of courts of equity. © 
It is said to have been called interdict, because it was originally 
interposed in the nature of an interlocutory decree between two par- 
ties, contending for possession, until the property could be tried. 
But afierwards the appellation was extended to final decretal orders 
of the same nature. In the Institutes, interdicts are thus defined. 
Interdicts were certain forms of words by which the pretor either 
commanded or prohibited something to be done; and they were chiefly 
used in controversies respecting possession, or quasi possession. 
Erant autem interdicta forme atque conceptiones verborum, quibus 
pretor aut jubebat aliquid fieri, aut fieri prohibebat. Quod tune 
maxime fiebat, cum de possessione, aut quasi possessione, inter ali- 
quos contendebatur._ ‘They were divided into three sorts, prohibitory, 
restitutory, and exhibitory interdicts. Prohibitory were those by 
which the praetor forbade something to be done, as when he forbade 
force to be used against a lawful possessor; restitutory, by which he 
directed something to-be restored, as when he commanded possession 
to be restored to any one, who had been ejected from the possession 
by force; exhibitory, by which he ordered a person or thing to be 
produced. After this definition or description of the various sorts of 
interdicts, the Institutes proceed to state, that some persons neverthe- 
less have supposed, that those only can be properly called interdicts, 
which were prohibitory ; because to interdict is properly to denounce 
and prohibit; and that the restitutory and exhibitory interdicts should 
properly be called decrees. But that by usage they are all called 
interdicts, because they are pronounced between two persons. Sunt 
tamen, qui patent, proprié interdicta ea vocari, que prohibitoria 
sunt, quia interdicere sit denuntiare et. prohibere ; restitutoria autem 
et exhibitoria, proprié decreta vocari. Sed tamen obtinuit, omnia 
interdicta appellari, quia inter duos dicuntur. 

*« Another division of interdicts in the Roman law was into those, 
which were (1.) to gain or acquire possession; or (2.) to retain pos- 
session; or (3.) to recover possession. And again, another division 
was into those, which were (1.) single, in which each of the litigant 
parties sustained one character, that of plaintiff or actor, or defend- 
ant or reus; or (2.) double, in which each of the litigant parties 
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sustained two characters, that of plaintiff or actor, and that of defend- 
ant or reus. 

“From this summary account of the Roman interdicts, which were 
after a time superseded by what were called extraordinary actions, 
in which judgment was pronounced without any antecedent interdict, 
and in the same manner as if a beneficial action had been given in 
consequence of an interdict, it is easy to perceive, that they par- 
take very much of the nature of injunctions in courts of equity, and 
were applied to the same general purposes; that is to say, to restrain 
the undue exercise of rights, to prevent threatened wrongs, to restore 
violated possessions, and to secure the permanent enjoyment of the 
rights of property. 

‘In the early course of chancery proceedings, injunctions to quiet 
the possession of the parties before the hearing, were indiscriminately 
granted to either party, plaintiff or defendant, in cases where corpo- 
real hereditaments were the subject of the suit; the object of them 
being to prevent a forcible change of possession by either party, 
pending the litigation. ‘These injunctions bore a very close resem- 

lance to the interdict, uti possidetis, of the Roman law, which was 
granted to either party in a suit, who was then in possession, in 
order that he might be secured therein as the legal possessor during 
the litigation. Hoe interdictum (uti possidetis) de soli possessore 
scriptum est, quem potiorem praetor in soli possessione habebat ; et 
est prohibitorium ad retinendam possessionem. Est igitur hoc 
interdictum, quod valgd uti possidetis appellatur, retinende@ pos- 
sessionis ; nam hujus rei causa redditur, ne vis fiat ei, qui possidet. 
Hoc interdictum duplex est ; et hi, quibus competit, et actores et ret 
sunt. 

“The practice of granting injunctions of this sort has (it is said) 
become obsolete in England, if not altogether, at least in so great a 
degree, that there are few instances of it in modern times. But 
injunctions of the nature of an interdict, unde vi, of the Roman law, 
to restore a possession from which the party has been forcibly ejected, 
are under the name of possessory bills, said to be still common in 
Ireland. The interdict unde vi, in the Roman law, was granted to 
restore a possession forcibly taken away; whereas the interdict uti 
possidetis, was granted to preserve a present possession. Illud (in- 
terdictum, unde vi) says the digest, enim restituit vi amissam pos- 
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sessionem: hoc (interdictum, uti possidetis) tuetur, ne amittatur 
possessio. Denique pretor possidenti vim fieri vetat ; et illud qui- 
dem interdictum oppugnat possessorem ; hoc tuetur.”' 

So also in regard to the origin of trusts: 

“It is in the highest degree probable, that those trusts which are 
exclusively cognizable in courts of equity, were in their origin derived 
from the Roman law, being very similar in their nature to the fidet 
commissa of that law. As the jurisdiction of a peculiar praetor was 
created for the express purpose of protecting property fidet commis- 
sum, so the jurisdiction of our courts of equity if not created, was 
soon extended for the purpose of protecting and enforcing the execu- 
tion of trusts. Indeed, it is impossible to suppose that in any coun- 
try professing to have an enlightened jurisprudence, obligations and 
trusts in regard to property, binding in conscience and duty, and 
which ex @equo et bono, the party ought to perform, should be left 
without any positive means of securing their due fulfilment; or, that 
they might be violated without rebuke, or evaded with impunity. 

“In the Institutes of Justinian, a summary account is given of the 
origin and nature of the Roman fidei commissa. It is there observed, 
that anciently all trusts were infirm (precarious); for no man could 
without his own consent, be compelled to perform what he was 
requested todo. But, when testators were unable directly to bequeath 
an inheritance or legacy to certain persons, if they did bequeath it to 
them, they gave it in trust to other persons who were capable of 
taking it by will. And therefore, such bequests were called trusts 
( fidei commissa), because they could not be enforced by law, but 
depended solely on the honour of those to whom they were entrusted. 
Afterwards, the emperor Augustus, having been frequently solicited 
in favour of particular persons, either on account of the solemn adju- 
rations of the party, or on account of the gross perfidy of other per- 
sons, commanded the consuls to interpose their authority. This 
being a just and popular order, was by degrees converted into a 
permanent jurisdiction. So great indeed, was the favour in which 
trusts were held, that at length a special. praetor was created to pro- 
nounce judgment in cases of trusts; and hence he was called the 
commissary of trusts ( fidei commissarium). 


* Vol. 2, pp. 186—191. 
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“This brief sketch of the origin and nature of trusts in the civil 
law, does in a very striking manner iliustrate the origin and nature 
of trusts in the common law of England, in regard to real property. 
It has been well remarked by Mr. justice Blackstone, that uses and 
trusts in English jurisprudence, are in their original, of a nature very 
similar, or rather exactly the same, answering more to the fidei com- 
missum, than to the usus fructus of the civil law; the latter being the 
temporary right of using a thing, without having the ultimate property 
or full dominion of the substance.”! 

So as to mortgages: 

“It has been generally supposed that the notion of mortgages, and 
of the redemption thereof, in the English law, was borrowed from 
the Roman law, although Mr. Butler contends that they were strictly 
founded on the common law doctrine of conditions. Whatever truth 
there may be in this latter observation, as to the origin of mortgages 
of lands in the English law, there is no doubt that the notion of the 
equity of redemption was derived from the Roman law, and that it 
is purely the creature of courts of equity. In the Roman law there 
were two sorts of transfers of property as security for debts, namely, 
the pignus and the hypotheca. The pignus or pledge, was when 
any thing was pledged as a security for money lent, and the posses- 
sion thereof was passed to the creditor, upon the condition of return- 
ing it to the owner when the debt was paid. The hypotheca, was 
when the thing pledged was not delivered to the creditor, but re- 
mained in the possession of the debtor. In respect to what was 
called an hypothecary action, there was no difference between them. 
Inter pignus (says the Institutes) autem et hypothecam (quantum ad 
actionem hypothecariam attinet) nihil interest ; nam de qua re inter 
ereditorem et debitorem convenerit, ut sit pro debito obligata, utra- 
que hac appellatione continetur. Sed in aliis differentia est. Nam 
pignoris appellatione eam proprie rem contineri dicimus, que simul 
etiam traditur creditori ; maxime si mobilis sit. At eam, que sine 
traditione nuda conventione tenetur, proprie hypothece appellatione 
contineri dicimus. ‘The digest states the distinction with still more 
pregnant brevity. Proprie pignus dicimus, quod ad creditorem 
transit ; Hypothecam, cum non transit, nec possessio ad creditorem. 

“In the Roman law, it seems that the word pignus was often used 
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indiscriminately, to describe both species of securities, whether 
applied to movables or immovables. Thus it is said in the digest: 
Pignus contrahitur non sold traditione, sed etiam nudé conventione, 
etsi non traditum est. But in an exact sense, pignus was properly 
applied to movables, and hypotheca totmmovables, Pignus appella- 
tum (says the digest) a pugno, quia res, que pignori dantur, manu 
traduntur. Unde etiam videri potest, verum esse,quod quidam putant, 
pignus proprie rei mobilis constitui. So that it answered very 
nearly to the corresponding term pledge in the common law, which, 
although sometimes used in a general sense to include mortgages of 
land, is in a stricter sense, confined to the pawn and deposit of per- 
sonal property. In the Roman law however, there was generally no 
substantial difference in the nature and extent of the rights and reme- 
dies of the parties, between movables and immovables, whether 
pledged or hypothecated. But in the common law, as we shall pre- 
sently see the diflerence as to rights and remedies, between a pledge 
of personal property and a mortgage of real estate, or even of per- 
sonal property, is very marked and important. 

‘‘In the Roman law there were two sorts of actions applicable to 
pledges and hypothecations; the action called actio pigneratitia, and 
that called actio hypothecaria. ‘The former was properly an action 
in personam, and divisible into two sorts; (1.} Actio directa, which 
lay in favour of the debtor against the creditor, to compel him to res- 
tore the pledge, when the debt had been paid; (2.) Actio contra- 
ria, which lay in favour of the creditor against the debtor, to recover 
the proper value or compensation, when the latter had retained pos- 
session of the pledge; or, when the title to it had failed by fraud or 
otherwise; or, when the creditor sought compensation for expenses 
upon it. The actio hypothecaria, on the other hand, was strictly 
in rem; and was given to the creditor, to obtain possession of the 
pledge, in whosever hands it might be. 

** Without dwelling more upon topics of this sort, which are purely 
technical, it may be useful to state, as illustrative of some of the doc- 
trines admitted into equity jurisprudence, that, under the civil law, 
although the debt, for which the mortgage or pledge was given, was 
not paid at the stipulated time, it did not amount to a forfeiture of 
the right of property of the debtor therein. It simply clothed the 
creditor with the authority to sell the pledge and reimburse himself 
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for his debt, interest, and expenses; and the residue of the proceeds 
of the sale then belonged to the debtor. It has been supposed by 
some writers, that, to justify such a sale, it was indispensable that it 
should be made under a decretal order of some court upon the appli- 
cation of the creditor. But, although the creditor was at liberty to 
make such an application, it does not appear that he might not act, 
in ordinary cases, without any such judicial sanction, after giving 
the proper notice of the intended sale, as prescribed by law, to the 
debtor. When the debtor could not be found, and notice could not 
be given to him, such a decretal order seems to have been necessary. 
And where a sale could not be effected, a decree in the nature of a 
foreclosure could be obtained under certain circumstances, by which 
the absolute property would be vested in the creditor. 

“This authority to make a sale might be exercised not only when 
it was expressly so agreed between the parties, but when the agree- 
men! between them was silent on the subject. Even an agreement 
between them, that there should be no sale, was so far invalid, that 
a decretal order of sale might be obtained upon the application of the 
creditor. On the other hand, if by the agreement it was expressly 
stipulated, that if the debt was not paid at the day, the property 
should belong to the creditor in lieu of the debt, such a stipulation 
was held void, as being inhuman and unjust. 

‘In some cases, also, by the civil law, a sort of tacking of debts 
could be insisted on by the mortgagee against the mortgagor; but 
not against intermediate incumbrancers. And where movables and 
immovables were included in the same mortgage, the movables were 
first to be sold, and applied in the course of payment. 

“These instances are sufficient to show some strong analogies 
between the Roman law and the equity jurisprudence of England on 
the subject of mortgages, and to evince the probability, if not the 
certainty, that the latter has silently borrowed some of its doctrines 
from the former source. But to develope them at large would 
occupy too much space; and we may now therefore return to the 
more immediate subject of mortgages at the common law.”! 

On the lien of the vendor for the purchase money: 

“The true origin of the doctrine may, with high probability, be 
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ascribed to the Roman law, from which it was imported into the 
equity jurisprudence of England. By the Roman law the vendor of 
property sold, had a privilege or right of priority of payment, in the 
nature of a lien on the property, for the price for which it was sold, 
not only against the vendee and his representatives, but against his 
creditors and also against subsequent purchasers from him. For it 
was a rule of that law, that although the sale passed the title and 
dominion in the thing sold, yet it also implied a condition, that the 
vendee should not be master of the thing so sold, unless he had paid 
the price, or had otherwise satisfied the vendor in respect thereof, or 
a personal credit had been given to him without satisfaction. Quod 
vendidi (said the digest,) non aliter fit accipientis, quam si aut 
pretium nobis solutum sit, aut satis eo nomine factum; vel etiam 
fidem habuerimus emptori sine ulld satisfactione. Ut res emptoris 
fiat, nihil interest, utrum solutum sit pretium, an eo nomine fide- 
jussor datus sit. ‘The doctrine was still more explicitly laid down 
in the Institutes. Vendite vero res, et tradite, non aliter emptori 
acquiruntur, quam si is venditori pretium solverit, vel alio modo ei 
satisfecerit; veluti, expromissore aut pignore dato.—Sed, si is, qui 
vendidit, fidem emptoris sequutus fuerit, dicendum est, statim rem 
emptoris fieri. The rule was equally applied to the sale of movable 
and of immovable property; and equally applied, whether there had 
been a delivery of possession to the vendee or not. If there was no 
such delivery of possession, then the vendor might retain the pros 
perty as a pledge, until the price was paid. If there was sucha 
delivery of possession, then the vendor might follow the property 
into the hands of any person to whom it had been subsequently 
passed, and reclaim it, or the price. Venditor enim, quasi pignus, 
retinere potest eam rem, quam vendidit. And a part payment of 
the price did not exonerate the property from the privilege or lien 
for the residue. Hereditatis vendite pretium pro parte accepit 
(said the digest, quoting Sceevola,) religuum emptore non solvente; 
quesitum est, an corpora hereditaria pignoris nomine teneantur? 
Respondi; nihil proponi, cur non teneantur. 

“This close analogy, if not this absolute identity, of the English 
doctrine of the lien of the vendor with that of the Roman law of pri- 
vilege on the same subject, seems to demonstrate a common origin; 
although in England the lien is ordinarily confined to cases of the 
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sale of immovables; and it does not extend to movables, where there 
has been a transfer of possession. There are however, some excep- 
tions from the doctrine in each law, founded upon the same general 
principle, but admitting of some diversity in respect to its practical 
application. 

“‘We have seen that the lien by the Roman law ceased, (1.) where 
the price was actually paid; (2.) where any thing was taken in satis- 
faction of the price, although payment had not been positively made; 
(3.) where a personal credit was given to the vendee, excluding any 
notion of a lien: Aut pretium nobis solutum sit (said the digest); aut 
satis eo nomine factum; vel etiam fidem habuerimus emptori sine 
ulld satisfactione. Pothier has deduced the conclusion, that, in the 
civil law, the question, whether a personal credit was given to the 
vendee or not, was to be judged of by all the circumstances of the - 
case. Whenever it was doubtful whether such credit was given or 
not, there, it was not to be presumed, unless made certain by the 
vendee. In every other case, either a payment, or a satisfaction of 
the price, was necessary to discharge the property. The giving of 
a pledge or security for the price, was deemed equivalent to payment. 
Qudlibet ratione, si venditori de pretio satisfactum est, veluti, ex- 
promissore aut pignore dato, proinde sit, ac si pretium solutum 
esset.””! 

We might multiply these extracts. Indeed there is scarce a single 
head of equity, in which recourse has not been had for apt and beau- 
tiful illustration to the civilians. We are tempted to conclude with 
an eloquent extract upon the value and importance of the subject 
upon which these volumes treat, observing that the chancery powers 
of the courts in those states, in which they have been heretofore res- 
tricted, seem to be every day extending themselves more and more. 

“We have thus reviewed the principal topics of equity jurispru- 
dence, as connected with the three great divisions of its jurisdiction, 
namely, its concurrent jurisdiction, its exclusive jurisdiction, and its 
auxiliary jurisdiction. Imperfect as this exposition of it necessarily 
has been, from the vast mass and variety of the materials, as well as 
from the intrinsic difficulty of ascertaining, in many cases, the exact 
limits and boundaries of its operations, enough has been shown to 
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enable the attentive reader to ascertain the general outlines and 
proportions of the system, and its beautiful adaptations to the general 
concerns and actual business of human life. He cannot fail to have 
observed, to what an immeasurable extent, beyond the prescribed 
bounds of the common law, its remedial justice reaches; with what 
wonderful flexibility it applies itself to all the changing circumstances 
which require the relief to be modified and adjusted with a nice 
regard to the rights and interests, and even to the compassionate 
claims of the adverse parties; and by what a curious though artificial 
machinery, it sifts the consciences of the parties, and detects the 
latent springs of actions, and draws as it were from the secret recesses 
of the heart, its hidden purposes, and its yet questionable designs. 
He cannot fail to have observed, with what deep solicitude and 
promptitude it interferes in cases of fraud, accident, and mistake; 
how eager it is to succour the distressed ; to assist the infirm; to pro- 
tect the weak; to guard the credulous against the arts of the cunning 
and profligate; and to save the rash and inexperienced from the 
natural effects of their own acts of folly, and their own misguided 
and violated confidence. He cannot fail to have approved its bold, 
and sometimes even stern, denunciations against vice and craftiness; 
its uncompromising support of the purest morality; and its unflinch- 
ing resistance to oppression and meditated wrong. Above all, he 
cannot fail to have been struck with that admirable invention of judi- 
cial polity, which interposes preventive guards against impending 
dangers and mischiefs; and which does not like the slow and reluctant 
arm of the common law, wait until the destructive blow has been 
dealt, and then content itself with an attempt to remedy in damages, 
what may be in a just sense, incapable of compensation. If here and 
there, he shall have seen an artificial doctrine reared up, which it 
is now difficult to vindicate upon sound reasoning, or public conveni- 
ence, let him consider, that it occupies but a narrow space in the 
general system; that it is the necessary result of the different modes 
of thought, in different ages ; and that, if it has the touch of human 
infirmity in its structure, its very failings lean to virtue’s side, and 
serve in some degree, to fence in, as well as to embarrass, the inte- 
rests of those who stand in constant need of the guardianship of the 
law. Let him also remember the profound remark of lord Bacon, 
that there are in nature, certain fountains of justice, whence all civil 
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laws are derived but as streams; yet, that like as waters do take 
tinctures and tastes from the very soils through which they run, so 
do civil laws vary according to the regions or governments where 
they are planted, though they proceed from the same fountains. If 
he should perceive, that even equity jurisprudence has its blemishes 
and imperfections in its inability to reach some cases of gross injus- 
tice, or of violated right and duty, and he should be tempted to utter 
the lamentation of an eminent jurist of antiquity, that we do not seek 
to cherish the solid and expressive form of true law and genuine 
justice; but that we content ourselves with the mere shadow and 
semblance of it; nay, that even these we do not follow as it is desi- 
rable we should do, since they are drawn from the best examples of 
nature and truth; Ict him also ponder on the consoling truth, so 
beautifully expressed by the same master mind, that the wisdom of 
laws, in stooping to the concerns of human life, must necessarily stop 
far short of the wisdom of philosophy.”# 

“And here, these commentaries are regularly brought to their 
close according to their original design. Let not however, the inge- 
nuous youth imagine, that he also may here close his own prepara- 
tory studies of equity jurisprudence, or content himself for the ordi- 
nary purposes of practice, with the general survey which has thus: 
been presented to his view. What has been here offered to his 
attention, is designed only to open the paths for his future inquiries; 
to stimulate his diligence to wider, and deeper, and more comprehen- 
sive examinations; to awaken his ambition to the pursuit of the 
loftiest objects of his profession; and to impress him with a profound 
sense of the ample instruction, and glorious rewards, which await 
his future enterprise and patient devotion in the study of the first of 
human sciences, the law. He has, as yet, been conducted only to 
the vestibule of the magnificent temple, reared by the genius and 
labours of many successive ages, to equity jurisprudence. He has 
seen the outlines and the proportions, the substructions, and the 
elevations, of this wonderful edifice. He has glanced at some of its 
more prominent parts, and observed the solid materials of which it 
is composed, as well as the exquisite skill with which it is fashioned 
and finished. He has been admitted to a hasty examination of its 
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interior compartments and secret recesses. But the minute details, 
the subtile contrivances, and the various arrangements which are 
adapted to the general exigences and conveniences of a polished 
society, remain to invite his curiosity, and gratify his love of refined 
justice. The grandeur of the entire plan cannot be fully compre- 
hended, but by the persevering researches of many years. ‘The 
master-pieces of ancient and modern art still continue to be the study 
and admiration of all those who aspire to a kindred excellence; and 
new and beautiful lights are perpetually reflected from them, which 
have been unseen or unfelt before. Let the youthful jurist, who 
seeks to enlighten his own age, or to instruct posterity, be admon- 
ished, that it is by the same means alone, that he can hope to reach 
the same end. Let it be his encouragement and consolation, that 
by the same means, the same end can be reached. It is but for him 
to give his days and nights with a sincere and constant vigour, to 
the labours of the great masters of his own profession, and although 
he may now be but a humble worshipper at the entrance of the porch, 
he may hereafter entitle himself to a high place in the ministrations 
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at the altars of the sanctuary of justice. 


2.—The Equity Draftsman, being a selection of Forms of Pleading 
in suits in Equity. Originally compiled by F. M. Heyruvuysen, 
Barrister at Law. Revised and enlarged with numerous addi- 
tional Forms and practical Notes, by Eowarp Hucues Esg., of 
Lincoln’s Inn, Barrister at Law. Third American from the last 
London edition. New York: John S. Voorhies, Law Bookseller. 
1842. pp. 919, 8vo. 


Tue two volumes of the last English edition of this work have been 
consolidated by the present publisher into one:‘the precedents in 
regard to tithes and some other forms which are inapplicable any 
where in this country, have been very properly omitted. There is 
much included which might also have been saved to the size and 
expense of the volume with perfect safety. Still however, as the 
practice is different in different states, the publisher was right to err 
upon the safe side—and rather retain too much, than hazard the 
loss of any thing useful any where. 


? Vol. 2, pp. 918, 919. 








468 CRITICAL NOTICES. 








It is an excellent Form book, and the notes of the English editor 
practical and valuable. It cannot fail to be extensively useful, and 
will no doubt meet with a ready and rapid sale. The chancery 
powers of the judiciary in the several states, are almost every year 
widened and increased by acts of the several legislatures. The 
people are becoming daily more and more satisfied of the value and 
efficiency of the peculiar process and remedies of courts of equity. 
There is not a state in the Union in which chancery powers do not 
exist in some form or other, more or less modified. In the great 
majority of them, the same tribunal which exercises common law 
powers, is vested with them. In some of the states, the old anomaly 
of a mixed jurisdiction—in the same court dispensing equity princi- 
ples through the common law forms—is still kept up. In Pennsyl- 
vania, this anomaly still exists, notwithstanding a separate and dis- 
tinct jurisdiction in a great many important cases has been vested in 
the courts. Whatever may be thought upon the question whether 
the equity jurisdiction should be vested in distinct tribunals—or in 
the same tribunal—there can be no doubt that the common law forms 
are altogether too unwieldy to carry into effect the broad and expan- 
sive principles of equity. In time this anomalous system must dis- 
appear wherever it now exists, and a book of forms like the present 
become of universal utility. 


3.—A New Abridgment of the Law by Marrurw Bacon of the 
Middle Temple Esq.: with large Additions and Corrections by 
Sir Henry Gwyllim and Charles Edward Dodd Esq.: and with 
the Notes and References made to the edition published in 1809 
by Bird Wilson Esq. To which are added Notes and References 
to American Law and Decisions, by Joun Bouvier. Vol. 2. 
Philadelphia: M’Carty and Davis, No. 171 Market Street. 1843. 
pp. 848, 8vo. 


Tue only subject of regret that we can find in regard to this pub- 
lication, is, that the present editor should not have been engaged by 
the publishers to bring up the English cases to the latest period. In 
other respects the work is highly creditable to the judgment and 
industry of the editor. There is no more valuable work in the law 
than Bacon’s Abridgment. It is known that the articles in it were 
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the work of different hands, some of them of great eminence; and at 
the present day even they may be usefully resorted to for the pur- 
pose of study as well as of reference. While to be sure there are 
many points contained and insisted on, which are now obsolete and 
out of use, the American student will do well to remember, that after 
all, the solid foundation of legal knowledge must be laid in a familiar 
acquaintance with the older books, and that according to lord Coke 
(who holds it for an undoubted verity), there is no knowledge, case 
or point in law, seem it of never so little account, but will stand the 
student in stead at one time or other, and therefore in reading noth- 
ing should be pretermitted. 

We understand that the defect which we have noticed in reference 
to the late English cases, is to be remedied in the succeeding volumes. 
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LEGAL INTELLIGENCE. 


Validity of the Assignments of the Bank of the United States. 


The supreme court of Pennsylvania, at its recent term in March, 
1843, have decided a case, Dana v. The Bank of the United States, 
involving the question of the validity of the first assignment of the 
Bank of the United States, made May 1, 1841, to James Dundas et al., 
in trust to secure the other banks of the city and county of Philadelphia 
the amount of certain post-notes held by them. Several objections 
were raised to the validity of this instrument. The most important 
however was, that it was not competent for the president and directors 
under the charter to make any partial assignment by which a pre- 
ference might be given to one creditor over another. Upon this point 
the opinion holds this language: 

“ According to the principles of the common law, every corpora- 
tion has, by being duly created, tacitly annexed to it, without any 
express provision, the same power and capacity of suing and being 
sued, impleading and being impleaded, granting and receiving by 
its corporate name, and of doing all other acts, that a natural person 
has. And this power or capacity has been said to be necessarily 
and inseparably annexed to it, 1 Kyd on Cor. 69. But that it has, 
at least every capacity that is necessary to carry into effect the pur- 
poses for which it was established, cannot well be questioned. It is 
also capable by the general rule of the common law, of taking any 
grant of property, privileges and franchises, in the same manner as 
a private person, 1 Kyd on Cor. 74. Lil. Rep. 49. 112.114. And 
this capacity extends alike to real and personal property, 1 Kyd on 
Cor. 76. In regard, however, to real estate, restraints are frequently 
imposed by statute, though not often as to personal, id. 78. So 
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corporations, unless expressly restrained by the act which establishes . 
them, or some other act, have, and always have had, an unlimited 
power over their respective properties, and may alienate and dispose 
of the same, as fully as any individual may do in respect to his own 
property, 1 id. 108. 1 Sid. 162. That the President, Directors, and 
Company of the Bank of the Uuited States were capable of acquiring 
and holding the property described in and intended to be assigned 
by the deed and the schedules thereto annexed, is not denied; nor 
can it be, for independent of the rule of the common law on the sub- 
ject, they are, by the second section of the act creating them a cor- 
poration, not only ‘made capable in law, to have, purchase and 
receive, possess, enjoy and retain to them and their successors, lands, 
rents, tenements, hereditaments, goods, chattels and effects, of what- 
soever kind, nature and quality, but likewise to sell, grant, demise, 
alien or dispose of the same; to sue and be sued, to use a common 
seal, and the same to alter and renew, and to make such by-laws and 
ordinances, as they shall deem necessary, not being contrary to that 
act, the constitution of the United States, or to the constitution and 
laws of this commonwealth; and also to prescribe rules for the trans- 
fer of the stock of the said corporation, and generally to do all the 
acts which to them it shall or may appertain to do, and to enjoy the 
same privileges and authority given by law to any bank within this 
commonweaith, subjeet to the rules and restrictions thereinafter pre- 
scribed.’ And by the third section of the act it is further enacted, 
that ‘ for the management of the affairs of the said corporation, there 
shall be annually elected, at the banking-house in the city of Phila- 
delphia, on the first Monday in January in each year, by a’plurality 
of votes, which shall be given by the qualified stockholders of the 
said bank, in person or by proxy, twenty directors, who shall be 
capable of serving for one year, and who shall, at the first meeting 
after their election, in each year, proceed to elect one of their direc- 
tors to be the president of the corporation, who shall hold the said 
office during the same period for which the electors are elected.’ But 
the bank being insolvent at the time, as is alleged, it is therefore 
argued that it could not assign its property, or any part thereof, so 
as to give a preference to a portion of its creditors in receiving pay- 
ment of their claims against it; or at least, if it could, it was not 
competent for the president and directors of the bank to do it without 
VOL. I. 51 
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the previous consent and authority of the stockholders. The ground 
of this position is, that the assignment in this case is unjust, because 
it gives a preference to one set of creditors over another equally 
meritorious ; and consequently, as no power to execute a deed, bestow- 
ing such a preference, is given, either expressly, or by necessary 
implication, to the board of directors, by the act establishing the bank, 
it was not competent for them to exercise it. Although it may be 
true generally, in the abstract, that the creditors of a person or cor- 
poration are equally meritorious, yet owing to the peculiar circum- 
stances under which debts may be occasionally created, such a 
predicate cannot be considered altogether correct; and the debtor 
may not only be under a moral but a legal obligation, if unable to 
meet the payment of all his debts, to give a preference. For in- 
stance, one debt may arise from the creditor’s having supplied the 
debtor with necessaries for himself and his family, at a time when, 
from adversity and misfortunes, he was deprived of the means of 
procuring them; and found himself even without credit adequate to 
the end, excepting with the individual who supplied him, upon his 
express engagement to pay the debt so created before all others 
which he owed at the time, and created while he was in affluent cir- 
cumstances, by his becoming surety for some of his friends, who 
were also at the time in good circumstances, from which he derived 
no benefit whatever. Now it cannot be questioned that his sense of 
gratitude in such case, as well as a sense of justice, would lead him 
to pay the first mentioned debt in preference to the second, if unable 
to pay all. Indeed, it is impossible to believe, that the universal 
sense of mankind would not unite in declaring that a preference, in 
such case, would be perfectly just and right, without any promise 
having been made to give a preference. So, if a debtor, at the time 
of creating a debt, agrees to give subsequently, in case he fails to 
pay it on a particular day fixed for that purpose, a lien on, or to 
make an assignment of, either a part or the whole of his property, it 
cannot be doubted that he is both morally and legally bound to do 
30, if he fails to make payment agreeably to his promise, notwith- 
standing it may have the effect of enabling the creditor, in such case, 
to obtain payment of the whole of his claim, when by reason thereof, 
the other creditors of the debtor are excluded from receiving any or 
the greater part of their claims. Although a bank cannot readily 
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become a debtor, as in the first case suggested, yet it may become 
such in the second, as readily as an individual; and in many others 
that might be mentioned, where the reason for giving a preference 
would be equally strong. In the second case, it is very apparent 
that a bank, or a corporation, would be as clearly and as strongly 
bound to give the preference, by executing the assignment in fulfil- 
ment of its previous promise, as an individual would be, unless it could 
be shown that it was restrained from doing so by the act creating it. 
But in this case, although there are some restrictions placed on the 
bank by the act establishing it, yet it cannot be pretended, or at most 
cannot be shown, that the bank, or its president.and directors are, 
either expressly or impliedly, restrained from giving directly or indi- 
rectly, preferences to some of its creditors over others. And not 
being restrained in this respect, by any other act, it must be deemed 
to have the same power to make a distinction between its creditors, 
and to give preferences to some of them over others, that any natural 
person has. That the latter has such power is not denied, but admit- 
ted by the counsel for the plaintiff. But supposing the bank to have 
such power, it seems to be objected, that it cannot be exercised by 
the board of directors without their having some direction or advice 
from the stockholders, showing, at least, that they are willing it 
should be exerted. This, however, does not appear to be necessary 
from the tenor, or any particular provision contained in the act 
establishing the bank. It is true, that general meetings of the stock- 
holders, for purposes relative to the bank, are contemplated, and pro- 
vided for by the 4th article of the charter, without, however, giving 
to them, at such meetings, any specific power or control to be exer- 
cised over the affairs of the bank. And in the same article it is 
directed that there shall be a general meeting of the stockholders on 
the first Monday of January every year, at which time the directors 
are required to lay before such meeting a general and particular 
statement of the affairs of the bank.. Notwithstanding, however, such 
general meetings are to be held ‘for purposes relative to the Institu- 
tion,’ without specifying these purposes, yet it does not necessarily 
follow that the stockholders, at such meetings, may exercise any 
immediate and direct control or authority over the affairs of the bank, 
or over the board of directors, in the management of the same. It 
may frequently be very desirable to the directors, and, indeed, con- 
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ducive to the advancement of the interest and prosperity of the insti- 
tution, that they should have an opportunity afforded of consulting 
with and receiving from the stockholders, their opinion and advice 
in relation to the affairs of the bank, and as to what ought to be 
done, under existing circumstances, in respect to the management 
thereof: or it may happen that the stockholders, or some portion of 
them, may be desirous, from many and various causes, to have a 
general meeting, in order to inquire and consult with each other in 
regard to the affairs of the bank, and the management of the same 
by the directors; so that if they, or at least a majority of them, should 
come to the conclusion that the state and condition of the bank may 
be improved by any change in the management of its affairs, then 
that they may advise the directors thereof, who, if they approve of 
the change suggested, may conduct themselves accordingly. This 
I take to be the utmost that the stockholders can do, according to 
the tenor and design of the act under which they must all act, until 
an election of the directors shall come around, when the former, if 
dissatisfied with the conduct of the latter in managing the affairs of 
the bank, may turn any one or more, or the whole of them, out of 
the direction, and place it in other hands, which they may think will 
be more likely to conform to their wishes in conducting and carrying 
on the business of the institution. This seems not only to be suffi- 
cient to satisfy all that was intended by the act, in providing for 
general meetings of the stockholders to be held, but likewise quite as 
much as can be useful, or in any way rendered practicable. Indeed 
it would be utterly impossible for the stockholders, personally, to 
carry on and conduct the business of such an institution, which 
requires daily attention and action; and hence, of necessity, it must 
be committed to the discretion and management of agents, appointed 
generally by the stockholders, which seems to be the most that 
they can do towards influencing or directing the management of its 
concerns. ‘To extend the power or authority of the stockholders 
beyond this, would also be incompatible with the third section of the 
act of their incorporation, which expressly directs that a board of 
directors shall be elected and organized ‘for the management of the 
affairs of the said corporation.’ And the president and directors, 
though elected by the stockholders, are constituted the agents of the 
corporation, not of the stockholders, and derive all their authority 
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from the act or charter. Per Marshall, chief justice, in the Bank of 
the United States v. Dandridge, 12 Wheat. Rep. 113. The manage- 
ment and direction of the affairs of the institution are committed to 
them by the express terms of the act of incorporation. They are 
thereby made the representatives of it, and they alone have the power 
to manage its concerns, and are left, without control, to exercise 
their own best discretion in doing so. The stockholders, therefore, 
have no absolute right to interfere directly with, and to exercise any 
immediate control over the directors in the management of its affairs. 
See the commonwealth v. The Trustess of St. Mary’s Church, 6 S. 
and R. 508. But still it must be understood, that being but agents, 
at most, of the corporation, the directors cannot exceed the authority 
granted to them by the act of incorporation, or if they do, their prin- 
cipal will not be bound thereby. Salem Bank v. Gloster Bank, 17 
Mass. Rep. 29, 30; Lincoln and Kennebec Bridge v. Richardson, 1 
Greenleaf’s Rep. 81. Here, however, no excess of authority appears 
in any thing that has been done, unless it be that the insolvency of 
the bank, the instant that it took place, converted all the property 
and effects belonging to it into a trust fund, for the use and benefit 
of its creditors generally, and thus divested the board of directors of 
the power of giving preferences by assigning the same, or any por- 
tion thereof, to a part of their creditors, for the purpose of securing 
to them the payment of their claims. This doctrine, however, was 
repudiated by the court of errors in the state of Connecticut, in the 
case of Catlin v. The Eagle Bank of New Haven, 6 Conn. 233. 
There it was held by the court, that the board of directors of the 
Eagle Bank, though the bank was insolvent at the time, had full pow- 
er not only to assign the property of the bank in order to secure the 
payment of its debts generally, but to give a preference by mort- 
gaging the real estate of the bank, and assigning sundry promissory 
notes of the same to the Savings’ Bank, as security for the payment 
of a debt owing by the former to the latter. Chief justice Hosmer, 
in delivering the opinion of the court, says: ‘It is difficult for me 
to conceive, where no restraint is interposed in a charter of incor- 
poration, on what ground the general authority delegated, can be 
subjected to exceptions, or fettered by restrictions, from which an 
individual and a mercantile company are free;’ page 142. In 
accordance with the same principle, the court of appeals of the 
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state of Maryland decided, in The Union Bank of Tennessee ». Elli- 
cott and others, 6 Gill and Johns, 363, that the president and direc- 
tors of the Bank of Maryland had full power to provide for the 
payment of the debts of the institution, by executing a deed convey- 
ing all the property of the bank in trust for that purpose. And in 
the State of Maryland v. The President and Directors of the Bank of 
Maryland and Ellicott and others, id. 206, the same court held the 
opinion, that an individual debtor, in failing circumstances, might 
prefer one creditor to another, by a transfer of his property made in 
good faith, and that a corporation or bank might do the same. Chief 
Justice Buchanan, in delivering the opinion of the court, observes: 
‘No satisfactory reason has been advanced, and none is perceived, 
why a corporation in failing circumstances, unless restrained by 
some express provision in the charter of incorporation, which is not 
the case here, may not assign its property to trustees for the benefit 
of either preferred creditors, or all its creditors equally, as well as 
an individual in insolvent circumstances. The same relation of 
debtor and creditor subsists in the one case as in the other.’ All 
that is said here in respect to what a corporation may do, is pecu- 
liarly applicable to a corporation created for the purposes of trading 
and banking, where the business consists chiefly of buying and sell- 
ing bills of exchange, and drafts or checks, and in discounting bills 
and notes, by means whereof it either becomes a creditor or debtor, 
which makes it necessary for it to attend to the payment and receipt 
of all debts created in the course of such dealing as they shall fall 
due. It is easy to perceive that the success of its business must 
depend entirely upon the punctuality and promptitude with which it 
meets all its engagements. Hence the very object and design for 
which such a corporation is established, renders it indispensably 
necessary that it should have as complete and absolute a right, at all 
times, to dispose of and transfer its property and effects for the pur- 
pose of paying or securing the payment of its debts, or of giving, as 
has been done in this instance, a part of its property and effects to 
secure the payment of certain debts, only, as any individual or mer- 
cantile company has or have. Hence, also, the Bank of the United 
States in this case, if it had not had any express power granted to it 
by the act of its incorporation, to dispose of and assign its property 
for the purpose of securing and making payment of its debts, either 
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in part or in whole, as the occasion might seem to require in the 
judgment of the board of directors, would have had such power by 
necessary implication, from the very nature of its business, unless it 
were expressly restrained by its act of incorporation, which is not 
alleged, or even pretended. 

‘Seeing, then, that the Bank of the United States was invested with 
full power to do all that was done, or intended to be done, in this 
case, and that it necessarily appertained to the management of the 
affairs of the bank, it follows as an inevitable consequence, as has 
been clearly shown above, that it belonged to the president and direc- 
tors, and to them alone to do it, as also to determine on the propriety 
of its being done.” 

Upon all the points made, the decision was in favour of the vali- 
dity of the assignment. 


Obituary: 

We are under the painful necessity of noticing, among the events 
of the quarter, the death of the Hon. Hven S. Lecare, of South 
Carolina, at the time of his decease Attorney-General of the United 
States, and acting Secretary of State, ad interim. His death occur- 
red on the morning of ‘Tuesday, June 20th, at Boston, where he was 
on a visit, in company with the President of the United States, to 
attend the celebration of the completion of the Bunker Hill monu- 
ment. Few men in this country have attained to a more wide- 
spread and merited reputation, as a scholar, jurist, and advocate, 
than the late attorney-general. He is lost to the Bar and the coun- 
try, at an early age, in the very maturity of his intellectual powers. 
The members of the profession in the several large cities, have held 
meetings to express their deep sense of his loss, and their sympathy 
with his family at their irreparable bereavement. 
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